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APPELLANT'S STATEMENT OF QUESTION 

PRESENTED 

The question is whether the United States District 
Court for the District of Columbia was in error in hold¬ 
ing, as a matter of law, that the relationship of master 
and servant did not exist between the defendant and the 
operator of his crane at the time that plaintiff was in¬ 
jured. 
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John H. Claggett, Jr., t/a 
John H. Claggett Company, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT j 

The appellant filed a complaint in the United States 
District Court for the District of Columbia to recover 
damages for an injury allegedly sustained by the negli¬ 
gence of the appellee. The matter was tried before a 
jury and the Court instructed a verdict and judgment in 
favor of the appellee and this appeal is taken fromj the 
judgment entered by the direction of the Court. 



Jurisdiction was conferred on the District Court by 
the provisions of Section 306, Title 11, and Section 501, 

- Title 20, District of Columbia Code, 1940 Edition, and 
on this Court by Section 1291, Title 28, United States 
Code. 

STATEMENT OF THE CASE 

On July 18, 1947, the appellant was employed by 
McCloskey & Company as a carpenter and was working 
on the roof of St. Ann’s Church at 4400 Wisconsin Ave¬ 
nue, N. W., Washington, D. C. He was setting precast 
slabs which were made up and fitted to the steel struc¬ 
ture. The slabs weighed about two hundred (200) 
pounds. They were brought to the roof by a crane and 
then lowered into place on a signal from the signal man 
on the roof of the church and assisted into place by 
Poole and a fellow employee. The slabs would be held 
in the air approximately two (2) to six (6) feet (J. App. 
14A). 

Poole was sitting on the iron back with one leg under 
him. The slab was in the air waiting for the signal to 
the crane and when the signal was given the slab 
dropped on Pooled leg crushing his knee (J. App. 15A). 

Poole was taken down from the roof and brought to the 
Workmen’s Clinic and was away from his employment 
for three (3) weeks and has had trouble with his leg 
since that time (J. App. 18A). . 

When Poole got down off the roof, he was met by John 
Marsh, the operator of the . crane, and Marsh said he, 
was sorry that his brakes had been grabbing and he tried 
to adjust them (J. App. 30A). 

John H. Claggett, Jt., was called as a witness for 
Poole and he stated that he operated the John H. Clag¬ 
gett Company and had been in that business since 1922. 
He stated that he had had the steel contract for the erec- 




tion of St. Ann’s and used his cranes at that time. 
After this work was done, McCloskey & Company wanted 
a crane to put certain slabs on the roof and he rented 
a crane, an operator and an oiler to McCloskey & Com¬ 
pany for One Hundred ($100.00) Dollars a day. That 
John Marsh was the operator of this crane and was on 
his payroll on Jnly 18, 1947 when Poole was injujred. 

Benton Brtming was called as a witness on behalf of 
Poole and he stated that he was working on the roof 
with Poole and that normally the slabs are brought up 
and dropped down slowly so they could be placed in a 
certain spot. That this particular slab came down so 
fast you could hardly see it (J. App. 33A). When Poole 
came to the ground he heard John Marsh say, “My fric¬ 
tion was rubbing and I eased up a bit.” (J. App. 34A). 

On cross-examination he was asked if the brakes worked 
alright afterwards and he stated that he supposed he 
fixed them (J. App. 35A). The signal man was also hit 
by the falling slab (J. App. 36A). 

John H. Claggett, a witness for himself, stated that 
he had an agreement for One Hundred ($100.00) Dollars 
a day for the crane and crew with the understanding, that 
the crane would be under the supervision and direction 
of McDonald, the superintendent for McCloskey,' and 
that McDonald would be responsible for it (J. App. 42A). 
Out of the One Hundred ($100.00) Dollars a day he was 
to pay the operator and oiler and they stayed on his 
payroll. 

On cross-examination he stated that his charge was 
One Hundred -($100.00) Dollars a day for a crane no 
matter who he hired it to. He took overhead out and 
still had a profit (J. App. 44A). On such a job an |oper¬ 
ator and oiler accompanied the crane. He did not tell 
McDonald it would be his responsibility if anyone was 
hurt (J. App. 45A). 



John Marsh, called as a witness for the appellee, 
stated that he was a crane operator for about twelve (12) 
or fourteen (14) years and was the operator of the crane 
on July 18, 1947. He talked to McDonald, the superin¬ 
tendent for McCloskey, who told him that he wanted the 
slabs raised onto the roof (J. App. 47A). Poole was on 
the roof waiting for the slabs. A slab was raised to the 
roof and he held it over the roof for about three (3) 
seconds and was blinded by the sun (J. App. 48A). The 
slab fell six (6) to eight (8) feet. He couldn’t say 
whether it fell or was just let down. He didn’t know 
what caused it to fall. The brakes were working as far 
as he knew. He couldn’t say offhand whether he had a 
conversation with Poole and Bruning after the accident 
and didn’t remember saying anything about brakes (J. 
App. 49A). 

McDonald didn’t tell him how to operate the machine. 
McDonald wasn’t around there all the time and didn’t 
think he was there when Poole was injured (J. App. 
51A). 

On this day the slab came down faster than usual. He 
was blinded by the sun and it caused him to lower it 
faster than usual. He didn’t recall mentioning about 
brakes (J. App. 52A). 

He further stated that unless the brakes let up or 
there was something wrong with the crane the slab 
wouldn’t come down faster than normal (J. App. 53A). 

Richard McDonald, called as a witness for the appel¬ 
lee, stated he was the superintendent for McCloskey & 
Company; that Claggett had his crane on the job at 4400 
Wisconsin Avenue and he had the precast blocks to raise 
to the roof and hired Claggett’s crane and operator and 
oiler for One Hundred ($100.00) Dollars a day. While 
the crane was on the job he told the operator what was 
to be done with the blocks. There was a chart where 
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the slabs were to be placed on the roof. Each block was 
numbered and he told the operator where each block was 
to be placed. He usually gave the instructions to the 
operator the night before (J. App. 56A). 

On cross-examination McDonald denied that Claggett 
had said, “Here is a crane, an operator and an oilet for 
which I am going to charge you One Hundred ($100.00) 
Dollars a day and they are going to be under youi* en¬ 
tire supervision and control.” (J. App. 57A). He stated 
further that he couldn’t fire the operator of the crane; 
that he didn’t tell the operator which block to raise;; that 
there were three thousand (3000) blocks to go up and he 
had no supervision of the operator. Normally the blocks 
come down slowly on the roof but the operator said the 
sun was in his eyes. This block came down fast. The 
witness stated that he didn’t know anything about oper¬ 
ating the crane and had nothing to do with this crane 
(J. App. 58A). 

The Court, at the close of all the testimony in the jcase, 
directed the jury to return a verdict for the defendant. 

STATEMENT OF POINTS 

The trial Court was in error in refusing to permit the 
issues involved in this case to be disposed of by a jury 
and in directing a verdict for the defendant. 

SUMMARY OF ARGUMENT 

The evidence presented in this matter disclosed that 
the defendant rented certain equipment to the plaintiff’s 
employer and that the operator of the crane was and 
continued to be the employee of the defendant. |The 
renting of cranes with operators was a part of the busi¬ 
ness of the defendant and the defendant was an inde- 


6 


• * » 


pendent contractor in doing the work at the time that 
plaintiff was injured. « 

The facts of this case were in line with the facts and 
the decision in the case of Haw v. Liberty Mutual Insur¬ 
ance Company, 86 App. D. C. 86, 180 Fed. (2d) 18, and 
the Court should have permitted the jury to resolve the 
issues presented by the evidence. 

The trial Court was in error in directing a verdict for 
the defendant upon the authority of Western Marine <$> 
Salvage Company v. Ball, 59 App. D. C. 208, 37 Fed. 
(2d) 1004. 

ARGUMENT 

Marvin A. Poole, the appellant, was the plaintiff below 
and John H. Claggett, Jr., t/a John H. Claggett Com¬ 
pany, the appellee, was the defendant below and they 
will be hereafter referred to as plaintiff and defendant. 

On July 18, 1947, the plaintiff was a carpenter in the 
employ of McCloskey & Company in the erection of St. 
Ann’s Church at 4400 Wisconsin Avenue, N. W., Wash¬ 
ington, D. C., and was engaged on that day with a co¬ 
employee in laying precast blocks on the roof of the 
church. 

McCloskey & Company, in order to place approxi¬ 
mately three thousand (3000) blocks on the roof, rented 
a crime, an operator and an oiler from the defendant. 
This was a part of the defendant’s business and the 
cranes were rented at a profit to the defendant The 
blocks weTe numbered and were placed on the roof in 
accordance with the plans and the superintendent of Me- 
Closkey & Company informed the operator the night 
before just where and what he was supposed to do with 
the blocks. 


The blocks were to be lowered slowly by the operator 
of the crane to designated places and for some reason, 
whether because the operator was blinded by the sim or 
his brakes gave way, one of the blocks was dropped 
very fast and the plaintiff was injured. 

i 

It was the contention of the defendant at the j trial 
that the operator of the crane had become the employee 
of McCloskey & Company even though the defendant paid 
his wages and for that reason the plaintiff and the opera¬ 
tor of the crane were co-employees and there could be 
no recovery as against the defendant. This view! was 
finally acquiesced in by the trial judge. 

I 

It is the contention of the plaintiff that the Court was 
in error in holding that the evidence, as a matter ofl law, 
relieved the defendant from any obligation in this matter. 

In the case of Haw v. Liberty Mutual Insurance Com¬ 
pany, supra, one Giacomo was employed as a foreman 
by Mace Properties, Inc., and Mace employed the Haw 
Company to supply certain equipment for his work, in¬ 
cluding bulldozers with operators. One of Mace’s trucks 
was stuck in the mud and one of Haw’s bulldozers, with 
his operator, attempted to dislodge the truck and in so 
doing Giacomo was injured by reason of the alleged 
negligence of Haw. Haw raised approximately the same 
defense in that case as was raised by the defendant in 
this case, and on appeal this Court said, in 180 Fed. 
Rep., 2d Series, at page 20, the following: 

“This case does not involve a question of liability 
to a member of the general public, having no collec¬ 
tion with the construction work. Here, a worker is 
alleged to have been injured through the fault of 
another worker, hired and paid by a different em¬ 
ployer, but engaged in the same general undertak¬ 
ing. In such a situation, where the employer hiring 
the allegedly derelict worker exercises a sharply) re¬ 
duced degree of control over the latter’s actions^ by 
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reason of the requirements of the undertaking itself, 
and where workmen’s compensation is available, the 
question is presented whether that employer should 
be made liable to the injured man in a suit for dam¬ 
ages. 

This problem has been considered in a large num¬ 
ber of cases closely similar in their facts to the pres¬ 
ent. In these cases, it has frequently been said that 
‘a servant may be loaned by the master to a third 
person, to perform services for the third- person, 
and to an extent the servant may assume a relation¬ 
ship to the borrowing master that overshadows and 
in many respects delimits the relationship to the 
lending master.’ This has in numerous instances 
been carried to the point of relieving the original 
master of responsibility for the acts of the loaned 
servant, in spite of the usual doctrine of respondeat 
superior. In determining whether the original mas¬ 
ter-servant relationship has thus been severed or 
modified, the decisions appear to have drawn no dis¬ 
tinction between a case where a member of the public 
was injured, and a situation, such as the present, 
where the injury was to another employee on the 
job. The same criteria have been considered deter¬ 
minative of liability or non-liability in either in¬ 
stance. 

In dealing with this issue, a factor frequently 
treated as decisive is the locus of the power to con¬ 
trol and direct the men in the performance of their 
work: power is said to carry liability with it. Evi¬ 
dence of control has been found in such elements 
as the payment of wages, the right to discharge, and 
the right to direct what work shall be done as well as 
the specific manner in which it shall be accomplished. 
But where control is divided, there has not been com¬ 
plete agreement as to which elements of control are 
dominant, and as to the total amount of control pre¬ 
requisite to the fastening of liability. Another in¬ 
quiry is—whose work is the employee doing, whose 
business is he furthering? Here also the decisions 
have not always reached consistent results, for often 
the work directly advances the interests of both the 
‘borrowing’ and the ‘lending’ employer. Finally, 
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some courts have taken into consideration both the 
business interests of the employers involved in the 
work and the division of the elements of control 
between them. Apparently implicit in this approach 
is the feeling that the problem cannot be Resolved 
by purely mechanical tests, and that the factors both 
of risk prevention and of risk distribution are mate¬ 
rial considerations. And perhaps also present is the 
conclusion that often the elements that normally call 
for respondeat superior liability are so divided that 
either one of the employers might justifiably be held 
responsible; that it is not unreasonable for jan em¬ 
ployer who has both a business interest in the work 
and some control over its execution to bear the risk 
of the employee’s negligence.” 

Again, at page 22, this Court said: 

“ There was ample evidence to support the jury’s 
verdict. Bowers was selected and paid by Haw and 
was ultimately responsible to Haw. The latter was 
shown to have had a substantial business interest in 
the work, and a large amount of control.” 

In the Haw case, the defendant relied upon Western 
Marine & Salvage Company v. Ball, supra, the same as 
the defendant did in this case and this Court, in: distin¬ 
guishing the Western Marme & Salvage Compamj |v. Ball 
from the Haw case, made the following statement at 
page 22: 

“Appellant relies on Western Marine & Salvage 
Co. v. BaH, 1930, 59 App. D. C. 208, 37 F. 2d 1004, 
decided by this court. In that case Western sold 
some scrap metal located in a shipyard to one Simon, 
and as part of the deal rented to him at cost a crane 
with operator, to be used in breaking up thejmetal. 
Ball, one of Simon’s employees, was injured through 
the operator’s negligence, and sued Western, jit was 
held that the operator was Simon’s employee pro 
hac vice although Western hired him, paid his wages, - 
and had the right to fire him. Western thus was 
held not liable. That case is distinguishable oh many 
grounds. First, Western had no real control over 
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the crane operator’s work, as Simon’s men were the 
sole supervisors of the job, including the operation 
of the crane. Second, the crane and operator were 
lent at cost, as merely ancillary to the major part 
of the contract, the sale, and the work for which the 
crane was used was that of Simon. In the case at 
bar the charge for the men and equipment included 
a profit, their presence was an integral part of the 
contract, and their work was Haw’s responsibility. 
Third, in the Western case the contract itself recited 
that the breaking and loading of the metal were to 
be at the cost and expense of the vendee, and that 
the obligations of Western would be complied with 
upon delivery of the scrap to the place in the ship¬ 
yard where the crane was to be used. Finally, to 
speak in technical terms, the whole framework of 
the contract, in its setting, indicated that Western 
was not an independent contractor as to the use of 
the crane and operator, whereas here the relation¬ 
ship of independent contractor is implicit in the sit¬ 
uation, It would have been unreasonable to hold 
Western responsible for the negligence of an em¬ 
ployee whose work it had no business interest in and 
did not supervise.” 

Numerous cases have endeavored to distinguish be¬ 
tween borrowing and renting or hiring cases and this 
situation was thoroughly discussed in the case of Balti¬ 
more Transit Company v. State, 184 Md. 250, 40 AtL 
(2d) 678. In that case there was a joint judgment 
against the Baltimore Transit Company and a Mrs. Bau- 
emfeind. Mrs. Bauernfeind had been renting trucks to 
the City of Baltimore for approximately twenty years. 
A chauffeur accompanied the truck and he would present 
himself to the foreman in charge of the City’s ash de¬ 
partment and she was paid Two Dollars ($2.00) an hour 
for the truck and driver. Two or three City employees 
accompanied the trucks on their daily rounds in picking 
up trash and were directed by the foreman just where to 
go in the course of this work. The truck was in collision 
with a car of the Transit Company and one of the City 
employees who was on the truck was killed. 


It was the contention of Banemfeind at the trial of 
that case that she had no control over the operator of 
the truck and that the relationship of master and servant 
did not exist between she and the operator of the jtruck. 

The Court of Appeals of Maryland in passing upon 
this issue, in 40 AtL (2d), page 685, made the following 
statement: 

• 

“If a master parts with the power of control and 
direction over a servant, and the latter becomes en¬ 
gaged in another’s work beyond the scope of the 
servant’s general employment, it may be fairly said 
that, as a general rule, the master would be relieved 
from liability for his employee’s negligence while on 
that special assignment. Whether or not the circum¬ 
stances of a given case are legally sufficient to over¬ 
come the presumption against the master or owner 
is ordinarily a question for the jury, but where the 
rebutting testimony is uncontradicted, it becomes one 
for the court to determine as a matter of law! 

The rule above indicated is that to be deduced 
• from the authorities on this branch of the law, as 
interpreted or pronounced in the various Maryland 
cases which have dealt with it, notably the following: 
Sacker v. Waddell, supra; * • • 

The cases resolve themselves into general classes: 
(1) where the owner loans, or transfers on a gratui¬ 
tous basis, his vehicle with driver; and (2) vhere, 
as a part of his business, the owner hires them to 
another. The test under both classifications is to 
determine who had the power of ‘direction and con¬ 
trol’ at the time in question. In applying this test 
the difficulty is to decide what is meant by that jterm, 
for it is open to varying constructions depending 
upon the facts of each case. As pointed out in the 
case of Dippel v. Juliano, 152 Md. 694, at page 700, 
137 A. 514, at page 517, which is typical of the 
former class: ‘The essential and vital distinction 
between borrowing cases, such as this, and the hiring 
cases cited by appellant, is that in the former j ordi¬ 
narily the servant is not engaged upon his master’s 
business, while in the hiring cases he ordinarily |is.’ ” 
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The Court again, at page 687, made the following state¬ 
ment: 


“From the aforegoing summary of facts, it is ap¬ 
parent that certain legitimate inferences might be 
drawn from them by a jury to support the conclu¬ 
sions that Bivens was still Mrs. Bauemfeind’s ser¬ 
vant within the meaning of the rule and that the 
presumption of her liability for his alleged negli¬ 
gence had not been overcome by uncontradicted testi- 
money. Salowitz v. Kres, supra. As stated by 
Judge Offutt in Dippel v. Juliano, supra: ‘And 
where upon the evidence that fact (of the power of 
control and direction) depends upon the adoption of 
one or more of varying but nevertheless legitimate 
inferences which may be drawn from conceded or 
undisputed facts, or from the existence of disputed 
facts, the question is usually one for the jury.’ ” 

McDonald, the superintendent of McCloskey & Com¬ 
pany, definitely stated that he knew nothing whatever 
about the operation of the crane and had no control 
whatever over the operator other than to tell him what 
was to be done with the blocks. He could not fire the 
operator of the crane and place another operator in his 
place. The operator was entirely under the direction 
and control of the defendant and if there was any real 
issue that the relationship of master and servant did not 
exist between the defendant and the operator of the 
crane it was a factual situation to be passed upon by 
the jury and not as a matter of law by the Court. 

In the case of Anderson v. Abramson, 234 Iowa 792, 
13 N. W. (2d) 315, the defendant contracted to furnish 
a crane and an operator for a Works Progress Adminis¬ 
tration project for the Government. While the crane 
was being operated it tipped over and injured the plain¬ 
tiff, a W. P. A. worker, on the same job. The plaintiff 
sued the defendant alleging negligence in the operation 
of the crane and the defendant denied that the relation¬ 
ship of master and servant existed, and the Court, in 13 
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N. W. Rep., 2d Series, at page 136, made the following 
statement: I 

“We will now consider the facts in evidence in the 
light of the foregoing principles of law. There is 
but little dispute in the testimony. The rental agree¬ 
ment which was part of the bid and acceptance re¬ 
quired defendant to furnish the dragline crai^e out¬ 
fit and a competent operator and to keep the crane 
in proper operating condition and supply the neces¬ 
sary lubricants and fuel. The defendant was a con¬ 
tractor and there was evidence to the effect t|hat he 
owned several dragline crane outfits and that a part 
of his business consisted of renting these machines 
together with an operator to third persons. Hi this 
case the agreed rental to be paid to defendant was 
$3.40 per hour which sum included the charge for 
‘Operating Personnel. , ” 

• i 

The same Court again, at page 318, made the follow¬ 
ing statement: 

“The decision of the trial court can only be sus¬ 
tained by finding that the foregoing evidence estab¬ 
lishes as a matter of law that Boatwright was at the 
time of the accident a servant of W. P. A. The trial 
court in its ruling, and appellee’s counsel in their 
brief, do not call our attention to the testimony or 
evidence supporting such a conclusion. When we 
test the evidence by the concept of control or [whose 
business was being performed by the servant, we 
reach the conclusion that the question was for the 
jnry. I 

Here is the general employer who, the jury could 
find, is in the business of renting these large com¬ 
plicated machines with a servant to operate them. 
In his contract with the government to furnish the 
machine he agreed to furnish an operator. In ef¬ 
fect, the operator became a part of the machine and 
the gasoline or motive power plus the hand at the 
lever and the foot at the throttle to guide and direct 
the motor-driven machine. And the *W. P. A. had the 
same right over the operator that it did over the 
machine. If either did not work satisfactorily, it 



could take the matter up with the general employer. 
The defendant could, under the contract, furnish any 
machine within the specifications of the contract and 
any operator within the specifications of ‘competent 
operator’ and his contract would be fully performed. 
It was the entity of the machine and operator that 
was rented. While the W. P. A. acquired dominion 
over the entity to direct the work to be done, it ac¬ 
quired no authority to direct the manner of doing it. 
The only evidence in the case is the disclaimer by the 
foreman of the right to control the manner of oper¬ 
ating the crane. Defendant, under the contract, was 
paid so much per hour for the hours the W. P. A. 
actually used the machine and ‘operating personnel.’ 
Defendant had the duty to pay for his own operator. 
The defendant was to furnish a running machine and 
it was contemplated that this would entail the ex¬ 
pense on his part for fuel, lubricants, repairs, and 
an operating servant. The machine, fuel, lubricants, 
repairs and operating servant were all his. In a 
sense each performed a special function for him 
which enabled his performance of his contracting 
business. 

We do not think the evidence established as a 
matter of law that defendant has surrendered full 
rights of control and direction over Boatwright to 
W. P. A. so that the latter was his master. The 
issue is at least for the jury upon the evidence here 
presented by the plaintiff. The case is reversed.” 

In the case of Standard OH Company v. Anderson, 
212 U. S. 215, Anderson, the plaintiff, was a longshore¬ 
man employed by one Torrence, a master stevedore, who, 
under contract with the defendant, the Standard Oil 
Company, was engaged in loading a ship with oil. The 
ship was alongside a dock belonging to the defendant 
and the cases of oil were hoisted and lowered to the 
hatch by a steam winch and drum. The winchman and 
the operator belonged to the defendant and in lowering 
one of the cases <the plaintiff was injured and the ques¬ 
tion presented was whether the winchman was, at the 
time the injuries were received, the servant of the de¬ 
fendant or of the stevedore. 



The winchman was hired and paid by the defendant 
who alone had the right to discharge him. The steve¬ 
dore agreed to pay the defendant $1.50 a thousand for 
the hoisting. The stevedore had no control oyer the 
movements and conduct of the winchman, except' as fol¬ 
lows: The hours of labor of the winchman necessarily 
conformed to the hours of labor of the longshoremen. 
The winch and winchmen were at a place where it was 
impossible to determine the proper time for hoisting and 
lowering the draft of .cases of oil, and the winchman 
necessarily depended upon signals from others. These 
signals were given by an employee of the stevedore, 
called a gangman, who stood upon the deck of the ship 
and gave signals to hoist or lower by the blowing of a 
whistle which could be heard for a long distance}, The 
negligence consisted in lowering a draft of cases before 
receiving this signal. 

The Court in passing upon the issues involved in this 
case, made the following statement at page 225: j 

“Let the facts in evidence now be considered in the 
light of the foregoing principles of law. Was the 
winchman at the time he negligently failed to observe 
the signals engaged in the work of the master steve¬ 
dore, under his rightful control, or was he rather 
engaged in the work of the defendant, under its 
rightful control? We think that the latter was the 
true situation. The winchman was, undoubtedly, in 
the general employ of the defendant, who selected 
him, paid his wages, and had the right to discharge 
him for incompetency, misconduct or any otherj rea¬ 
son. In order to relieve the defendant from the re¬ 
sults of the legal relation of master and servant it 
must appear that that relation, for the time,j had 
been suspended and a new like relation between the 
winchman and the stevedore had been created. The 
evidence in this case does not warrant the conclusion 
that this changed relation had come into existence. 
For reasons satisfactory to it the defendant [pre¬ 
ferred to do the work of hoisting itself, and received 
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an agreed compensation for it. The power, the winch, 
the drum and the winchman were its own. It did not 
furnish them but furnished the work they did to the 
stevedore. That work was done by the defendant, 
for a price, as its own work, by and through its own 
instrumentalities and servant, under its own control 
Much stress is laid upon the fact that the winch- 
man obeyed the signals of the gangman, who repre¬ 
sented the master stevedore, in timing the raising 
and lowering of the cases of oil. But when one large 
general work is undertaken by different persons, 
doing distinct parts of the same undertaking, there 
must be cooperation and coordination, or there will 
be chaos. The giving of the signals under the cir¬ 
cumstances of this case was not the giving of orders, 
but of information, and the obedience to those sig¬ 
nals showed cooperation rather than subordination, 
and is not enough to show that there has been a 
change of masters.*’ 

CONCLUSION 

It is respectfully submitted that the foregoing cases 
support the contention of the plaintiff that the evidence 
presented in this matter made out a case to be passed 
upon by the jury and that the trial court was in error in 
directing a verdict for the defendant and that the judg¬ 
ment of the United States District Court for the District 
of Columbia should be reversed with directions to grant 
a new trial. 

Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Appellant 
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100 Filed Mar 18 1949 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Jury Action 
Marvin A. Poole 
McLean, Virginia 

Plaintiff 

vs. 

John H. Claggett, Jr., t/a 

John H. Claggett Company 
3600 McKinley Street, N. W. 

Washington, D. C. 

Defendant 

Civil Action No. 1090—’49 
Complaint for Damages 

Comes now the plaintiff, Marvin A. Poole, by and 
through his attorney, Cornelius H. Doherty, and sues the 
defendant, John H. Claggett, Jr., t/a John H. Claggett 
Company, and complains as follows: 

1. The matter in controversy exceeds, exclusive of 
interest and costs, the sum of $3,000.00. The plaintiff is 
a citizen of the State of Virginia and the defendant is 
engaged in business in the District of Columbia. 

2. On the 18th day of July, 1947, plaintiff was a car¬ 
penter in the employ of McCloskey & Company working 
on a job at 4400 Wisconsin Avenue, and at the same time 
and place the defendant owned and operated a crane lift¬ 
ing said material from the ground to the roof, and plain¬ 
tiff says that by reason of the negligence of the defendant 
some of this material was caused to fall on the plaintiff 
by reason of which plaintiff was injured. 

3. Plaintiff says that by reason of the negligence of 
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the defendant aforesaid, he sustained a severe injury to 
his left leg and knee which has caused him severe suf¬ 
fering since that time and he will continue to suffer in- 
the future and this condition is permanent Plaintiff 
further states that by reason of the injuries aforesaid 
he was required to remain away from his employ- 

101 ment for a long period of time and to secure medi¬ 
cal services and will require medical attention for 

a long time in the future, to the damage of the plaintiff 
in the sum of Thirty Thousand Dollars ($30,000.00). 

I 

WHEREFORE, plaintiff, Marvin A. Poole, sufes the 
defendant, John H. Claggett, Jr., t/a John H. Claggett 
Company, and claims damages in the sum of Thirty 
Thousand Dollars ($30,000.00), besides costs. 

/s/ Cornelius H. Doherty 
Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Plaintiff 
# • # • 

I 

102 Filed Apr 13 1949 Harry M. Hull, Clerk 

| 

Answer to Complaint 

I 

First Defense 

1. The defendant admits the allegations contained in 
paragraph one of the complaint. 

2. The defendant admits that on July 18, 1947 the 
plaintiff was a carpenter in the employ of McCloskey and 
Company, working on a job at 4400 Wisconsin Ayenue. 
Defendant further admits that he owns the crane in 
question but denies that he was operating the same, and 
further denies all the other allegations contained in para¬ 
graph 2 of the complaint. 

• 

I 

i 

j 
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3. The defendant is without knowledge or information 
sufficient to form a belief concerning the allegations of 
paragraph 3. 

Second Defense 

The alleged injuries sustained were caused by the 
negligence and carelessness of the plaintiff, Marvin A. 
Poole. 

/s/ John F. Cooney 
John F. Cooney 
Attorney for Defendant 
721 Denrike Building 
Washington 5, D. C. 

• • • • 

103 Filed Mar 2 1951 Harry M. Hull, Clerk 

Directed Verdict <md Judgment 

This cause having come on for hearing on the 28th 
day of February, 1951, before the Court and a jury of 
good and lawful persons of this district, to wit: 

Chester L. Goodwin Agnes J. Carpenter 
John J. Keller Winifred I. LaKoche 

Ruby L. Tobin Buena V. Morris 

Romeo 0. DeWarf Frank B. Harper 
Maggie M. Nixon Alfred A. Haeiinger 
Julia V. Ovelton Ethel W. Kuhn 

who, after having been duly sworn to well and truly try 
the issues between Marvin A. Poole, plaintiff and John 
H. Claggett, Jr., defendant and after this cause is heard 
and given to the jury in charge, they upon their oath say 
this 2nd day of March, 1951, that they find for the de¬ 
fendant against said plaintiff by direction of the Court. 
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WHEREFORE, it is adjudged that said plaintiff take 
nothing by this action, that said defendant go[ hence 
without day, be for nothing held and recover of plaintiff 
his costs of defense. 

HARRY M. HULL, Clerk 
By /s/ Edward J. Skeens 

Deputy Clierk. 

By direction of 
/s/ Henry A. Schweinhaut 
Judge 


104 Filed Mar 8 1951 Harry M. Hull, Clerk 

Motion for New Trial 

\ 

I 

Comes now the plaintiff, Marvin A. Poole, by and 
through his attorney, Cornelius H. Doherty, and moves 
the Court to set aside the judgment entered herein and 
grant a new trial, and for reasons therefore says: 

1. That the judgment is contrary to the evidence. 

2. That the judgment is contrary to law. 

3. That the Court erred in directing a verdict in, favor 
of the defendant. 

’ 

4. And for other reasons to be advanced at the hear¬ 
ing of this motion. 

/s/ Cornelius H. Doherty i 
Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Plaintiff 
• • * * 
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105 Filed Apr 6 1951 Harry M. Hull, Clerk 

% 

Order Overruling Motion for New Trial 

Upon the coming on for hearing of the motion filed 
herein by Plaintiff, for a new trial, it is this 6th day of 
April, 1951, ordered that said motion be, and the same 
is hereby overruled. 

HARRY M. HULL, Clerk 
By /s/ Paul B. Cromel, Jr., 

Deputy Clerk. 

By direction of 

Henry A. Schweinhaut 
Judge 

• • • • 

106 Filed Apr 18 1951 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 18th day of April, 1951, 
that the plaintiff, Marvin A. Poole, hereby appeals to the 
United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 
6th day of April, 1951 in favor of the defendant, John H. 
Claggett, Jr., t/a John H. Claggett Co. against said 
plaintiff, Marvin A. Poole. 

/s/ Cornelius H. Doherty 

Attorney for Plaintiff 
1010 Vermont Ave., N. W. 
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John H. Clagett, Jr. 

• o • • 

Direct Eaxurrimation 


i 

i 

i 

i 

i 


i 

i 


BY MB. DOHEBTY: 

Q Will you state your full name, please. A «fohn H. 
Clagett. 

Q You operate the John H. Clagett Company! A I 
do. " i . 


Q How long have you been operating that business! 
A Since 1922, I have been in the construction business. 

Q You have cranes and that kind of equipment in 
your business! A I do. 

Q What other kind of machinery or equipment have 
you! A Cranes, air compressors, welders. 

Q To start the work— A Yes. 

Q —on St. Ann’s Church! A Yes. 

4 Q The construction work, the steel work! A 


Yes. 


Q The crane work also! A I did. 

Q Who hired you to do that work! A What do you 
have reference to! 

Q Whatever work you did! A McCloskey and Com¬ 
pany did the steel work. The crane work was done on a 
daily basis. 

Q Did you have a contract also for that crane work! 
A No. | 

Q Was any kind of paper signed! A No. 

Q You are certain of that! A Yes. 

Q You were subpoenaed to bring certain papers and 
records down here covering this job at 4400 Wisconsin 
Avenue. 


(Thereupon, papers were handed to the witness.) 
MB. COONEY: May I see them! | 

MB. DOHEBTY: May I see those papers! 
(Witness handed papers to counsel.) 
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: . BY m DOHERTY: 

Q Are these all the records yon have given to me in 
relation to the job at 4400 Wisconsin Avenue? A Those 
are all I have. 

5-Q Are there any others that were destroyed at 
any time? A Oh, yes. 

Q Did you destroy any contract pertaining to the 
crane work? A No. 

MR. COONEY: Your Honor, I object to his cross- 
examining his own witness. 

THE COURT: He is not his own witness. He is the 
defendant. 

MR. COONEY: I object to his calling him. 

THE COURT: He is entitled to some latitude be¬ 
cause Mr. Claggett is the defendant. I overrule your 
objection. 

BY MR. DOHERTY: 

Q You had some contract? A Yes. 

Q When you first started on that work, who was doing 
the crane work? A I don’t know. I don’t know if there 
was any. If there was, I don’t know who did it. 

Q Didn’t McCloskey have a contract with some other 
concern who was doing the crane work? A It is cus¬ 
tomary— 

Q No, just what you remember about the job. A I 
don’t know. 

6 Q Wasn’t the job almost completed before you 
started to do any crane work? 

MR. COONEY: Just a minute! The entire job or the 
steel work? 

MR. DOHERTY: We are talking about the crane 
work for putting the slabs on the roof of St. Ann’s. 

THE COURT: You had better ask the question 
again. It wasn’t clear to me. 

BY MR. DOHERTY: 

Q While this crane work was in progress, did you 
have a crane on the job? A Yes. 



Q The work you were doing only referred to tile steel 
work up to a certain period of timet A Yes. - 

Q How long did this job take! •* . . 

MB. COONEY: Which jobt 

MB. DOHEBTY: The whole job he was on there. 

THE COIJBT: Do you mean the entire construction 
work McCloskey had for building the church or Mr. Clag- 
gett had! j 

MB. DOHEBTY: Mr. Claggett had. 

THE COUBT: Ask the question again. 

MB. COONEY: You are asking him nov only 
7 in relation to the. job Mr. Claggett did with re¬ 
spect to the steel work! 

THE COIJBT: Ask him again and let’s find out. 
There is no reason why we can’t find out. 

MB. DOHEBTY: I first asked how long he was on 
the job; how long it took him to do the job on the 
church at 4400 Wisconsin Avenue. 

THE COUBT: All right. That is perfectly clear. 

THE WITNESS: I would say eight months. 

THE COUBT: (Addressing the witness) Speak 
straight ahead. Don’t turn around—speak straight out 
That is one way they can’t hear you. 

BY MB. DOHEBTY: 

Q The only contract you had originally was for the 
steel work! A Bight. 

Q What did that covert A Just as the contract 
reads, and it covered the unloading and hauling the steel 
from the railroad to the job. Erect the steel and! build- 
mgit. • | 

Q You had cranes on that jobt A For that pur¬ 
pose, yes. 

Q Erecting it upt A Yes. 

Q During the time you were erecting the steel 
there was there any other concern doing any other 
crane work for the jobt A Not to my knowledge. 


8 
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MR. COONEY: Your Honor, I object to this line of 
questioning about the prior job, prior to the date Mr. 
McDonald came on there. From the questions, we don’t 
know whether it is prior, afterward, or when. 

THE COURT: I overrule the objection. 

BY MR. DOHERTY: 

Q Did there come a time in addition to the steel work, 
the sub-contract that you had, that McCloskey wanted you 
to do something else? A Yes. 

Q What was it? A Had these slabs to be placed on 
the roof, and he asked me if I would rent him a crane 
for that purpose. 

Q Did you have a crane on the job? A As I re¬ 
member, I did. 

Q Who operated the crane? A John W. Marsh. 

Q John W. Marsh? A Y^§. 

THE COURT (Addressing witness): I have got to 
ask you again to speak straight out so the jury will hear 
you. 

9 (Continuing and addressing counsel): I will 

have to ask you again to keep these two situations 
separate. It is obvious now from your questions and the 
answers that Mr. Claggett performed two projects on 
that building: one, to erect the steel, and the other, 
handling the slabs. 

When you ask, let’s be certain which part of the whole 
you are asking him about. I can’t follow it very well 
unless I know which phase of the work he is talking 
about and being asked concerning. 

BY MR. DOHERTY: 

Q Directing your attention to the 18th of July, 1947, 
you remember about Mr. Poole’s being injured? A Yes. 

Q Who was operating the crane on that day? A 
John W. Marsh. 

Q How long had John W. Marsh been employed by 
you? A About two years previous to that. 

Q Was he on your pay roll on that day? A Yes. 
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Q What salary were you paying him, approximately? 
A They work on a weekly salary. I think he was get¬ 
ting ninety or ninety-five dollars, maybe, a week. 

Q How long had he. been on the entire job oh Wis¬ 
consin Avenue before that date? A I would say 

10 he wasn’t there all the time; I would say he had 
been there over a period of three to four months. 

Q Was he the only operator of the crane there? A 
There were two operators there. 

Q How many cranes did you have there that day, the 
day of the accident? A One. 

Q Was the job about completed? A Yes. 

Q Had you completed your steel work in its entirety? 
A Yes. 

Q Who else of your employees was working there on 
that day? A I think I had two men there probably 
doing some extra work. 

Q And also with this crane did you have an oiler? 
A Yes. 

Q Were you present there the day this accident oc¬ 
curred? A Not at the time. 

Q You came there later? A Yes. 

Q Later? A Yes. 

ME. DOHEETY: Your Honor, I have a witness 

11 on the way down here with a certain paper. 

THE COUET: Do you want to take a look to 
see if she is there? 

ME. DOHEETY: Yes. (Addressing the Deputy Mar¬ 
shal) See if she is out there. 

(The Deputy Marshal reported the witness was not in 
the corridor.) 

ME. DOHEETY: Your Honor, this lady is not out 
there yet. I only have one question, to identity this 
paper (indicating). 

THE COUET: Will you care to wait (addressing 
counsel) ? 
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MR. COONEY: I think I -will wait before cross-ex¬ 
amination, Your Honor.. - 

THE COURT: Very well. 

i MR. DOHERTY: Mr. Poole, will yon take the stand. 
WHEREUPON, 



Marvin Albert Poole M 


• • • • 

Direct Examination 
BY MR. DOHERTY: 

Q Will yon please state yonr fnll name? A Marvin 
Albert Poole. 

12 Q Where do yon live? A McLean, Virginia. 
Q What is yonr occupation? A Carpenter. 

Q How long has that been yonr occupation? A About 
twenty-eight years. 

Q And whom do yon work for now? A I am not 
employed right now. 

Q Who was yonr last employer? A McCloskey and 
Company. 

Q How long did yon work for McCloskey and Com¬ 
pany, all together, from the first time up until the pres- - 
ent time? A I would say I was working five years all 
together for him. 

Q Did yon work for McCloskey and Company at 4400 
Wisconsin Avenue? A About a year between times. 

Q The question was, did yon work for McCloskey and 
Company on the job at 4400 Wisconsin Avenue, St. Ann’s 
Church? A Yes. 

Q Do yon remember when yon started to work there? 
A It was in August, the year before. 

Q August 1946? A I think it was; I think August. 
Q Directing your attention to July 18, 1947, where 
were you working on that day, the day you were 

13 injured? A St. Ann’s Church. 

Q Where on the church were you working? A 
I didn’t hear you. 
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THE COURT: Where, on the church. 

THE WITNESS: Oh, working on the roof, j 
BY MB. DOHEBTY: 

Q What were yon doing on the rooft A Setting 
precast concrete slabs. ] ‘ 

Q Where? A On the steel structure. 

Q What do you mean? A One made up and fitted 
to the steel structure. 

Q How heavy were they? A I would say 200 or 220 
pounds. 

Q What was their length their depth and width? 
A Some varied in width. I think they would ru^ four 
inches thick. 

Q How wide and how long? A Some were four feet 
long and some shorter. They would run twenty to i twen¬ 
ty-four inches wide. 


Q Was the job nearly completed at that time? A 
The skeleton of lie building was. 

Q What were you doing on the roof? A Setting 
these slabs as the crane brought them up. j 
14 Q What did you do? How did you set them 
in place? A The crane would pull them up, set 
them down, and we would set them through the signal 
m an . 

Q How long were you working up there prior to the 
accident; how many days, weeks? A I would say from 
four to five days. 

Q Were the slabs being delivered on the roof in the 
same way they were that day? A Yes, sir. | 


Q How were they brought up? A By crane. 

Q Did they bring them right up and lay them down, 
or hold them for a while? A Bring them up, hold 
them until the signal man gave the signal to bring them 
down and put them in place. Have to hold them a while 
to place a bolt before another one came down. 

Q Hold them in the air? A Yes. 
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Q How high in the air would that be? A Anywheres 
from two to six feet. 

Q Up above yon? 

MR. COONEY: I didn’t get that answer. 

MR. DOHERTY: Two to six feet. 

BY MR. DOHERTY: 

15 Q Do yon know how they were held np there? 
Do yon know anything abont cranes? A I don’t 

know mnch abont them, no. 

Q I want yon to explain to the jury whether yon were 
sitting or standing, just prior to the time— A Didn’t 
have any place to stand. I was sitting on the iron back, 
one leg doubled np in the steel. The other was laying 
down on the slab below. 

THE COURT: Better ask that again. Two or three 
of the jurors have the same ailment I have. 

Does any one want some of those lozengers? 

(No response.) 

All right, Mr. Doherty. Yon had better ask the last 
question again, I think. 

BY MR. DOHERTY: 

Q He had jnst shown how he was sitting at the time. 
Tell what happened from there. A We were setting a 
slab over in a valley. Then started a slab over in 
another section. They had a concrete slab over there 
waiting for ns. 

THE COURT: What? 

THE WITNESS: A precast concrete slab. 

BY MR. DOHERTY: 

Q Up in the air waiting for the signal to come 

16 down? A Yes. The signal man gave the signal 
to lower it down. It dropped down. 

Q How did they usually come down? A Very slow. 
Q And steady? A Yes. 

Q Who—was any one working with yon? A (Inter¬ 
posing) Mr. Bming. 
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Q He was working with you on the job! A Yes. He 
was working on one beam and I would be on the other. 

Q When it came down fast, tell what happened after 
- landing. A When the signal man gave the signal, it 
just dropped down and it fell on my leg and cjrushed 
my knee. 

Q Your left leg? A Yes, that is the one jl had 
doubled under me, and it fell right across (demon¬ 
strating). And the other end just dropped down on that 
end and glanced off. 

ME. DOHERTY: Your Honor, let me finish with Mr. 
Claggett, if I may. The young lady is here now with the 
papers. 

THE COURT: All right. 

(The witness left the stand.) 

WHEREUPON, 

Evelyn D. Murray 

* # * * 

17 Direct Examination 

BY MR. DOHERTY: 

Q Will you please state your full name? A Evelyn 
D. Murray. 

Q By whom are you employed, Miss Murray? A Mc- 
Closkey and Company. 

Q Are you in the Washington office, is that where 
you work? A Yes, I do. 

Q In answer to a subpoena for certain records cover¬ 
ing the work done by John H. Clagget Company for 
McCloskey and Company, did you bring certain papers 
here? A Yes. 

Q May I see those papers? 

(Papers handed to counsel by witness.) 

Q Do you have the letter about the crane work? A 
It is on the bill there. 
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Q Did yon have any letter of any kind other than 
this bill? A No. - 
THE COURT: Speak a little louder. 

THE WITNESS: No written agreement on it. 

BY MR. DOHERTY: 

18 Q No written agreement at all? A No. 

Q I will ask to have this identified as Plain¬ 
tiff’s Exhibit No. 1. 

(Bill dated July 26, 1947 on the letterhead of John H. 
Clagget Company was marked for identification as Plain¬ 
tiff’s Exhibit No. 1) 

Q I hand you this paper dated July 26, 1947, is that 
the full amount of the contract for the steel work done 
by the John H. Claggett Company? A This is the con¬ 
tract amount and there are some extras added on there. 
This is the primary contract. 

THE COURT: Now, Mr. Doherty, is what Miss Mur¬ 
ray just referred to your number one for identification? 

MR. DOHERTY: No; I am going to have that identi¬ 
fied as Plaintiff’s 2. 

I am afraid I have these mixed up. Was that the 
original contract? 

THE WITNESS: Yes, that is the original contract 
for the steel erection. 

MR. DOHERTY: That is all. 

THE COURT: Do you want to ask her anything? 
MR. COONEY: I have no questions. 

THE COURT: That is all. 

19 (The witness left the stand.) - 

THE COURT: Miss Murray, will you wait there 
a moment, please. 

WHEREUPON, 
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John H. Claggett, Jr. 


• • ~ • • 


Further Direct Examination 


i ■ 


BY MB. DOHERTY: 

Q I hand yon Plaintiff’s Exhibit No. 1 for Identifica¬ 
tion and ask yon whether or not that is the bill yon sent 
to McCloskey and Company for the nse of yonrj crane 
rental on Jnly 26, 1947, for Jnne 26, Jnly 15, 16, 17, 18 
and 21, six days? A Correct. 

Q For $100 per day? A Yes. 

Q I hand yon also Plaintiff’s Exhibit No. 2 for Iden¬ 
tification and ask yon is that a bill for full contract 
price on the job at 4400 Wisconsin Avenue for all the 
steel work yon did there? A That is the contract price. 

Q And yon are referring to $9036? A Yes. 

Q Some extras? A Right. 

20 Q Is not on there? This is dated Jnly 26] 1947. 

A This does not include the extras there. 

Q Then your work was completed Jnly 28, 1947? A 
Completed previous to that. That is the date of the bill. 

Q Do yon remember when yon completed the work 
there? A I couldn’t tell without looking at the books. 

Q Do yon know when yon completed the steel work? 
A Only the men’s time would show that. 

MR. DOHERTY: That is all. ! 

THE COURT: Just a moment. 

MR. COONEY: That is all so far as I am concerned, 
Your Honor. ! - 

THE COURT: Mr. Poole, come back, please. | 
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Marvin Albert Poole 

* • • • 

Further Direct Examination 
BY MR. DOHERTY: 

Q Your last answer was the slab glanced off? A It 
struck above the left leg and just fell on the other one 
laying on the slab below. 

Q What did you do after that; did they take you 

21 down? A Took me down and took me to the com¬ 
pensation doctor? 

Q Workmen’s clinic? A Yes. 

Q Where was that? A At 18th and Eye. 

Q And what did they do .for you there? A Well, 
they X-rayed it. Said there wasn’t any broken bones. 
Told me to go on home. I went home. I was supposed 
to go back the next day. My wife called in the next day 
and told them I couldn’t— 

MR. COONEY: I object. 

MR. DOHERTY: Only what you did yourself. 

Q What was your condition the next day? A I was 
in pain, couldn’t get out of bed. Both legs were sore. 

Q How long did you stay in bed? A I think the third 
day I went back to the clinic again. 

Q Do you remember how often AFTER that you went 
to the clinic? A I imagine two months, after I went 
back to work, for treatments. 

22 Q When did you go back to work? A I think 
I was off three weeks. 

Q What was your salary at that time, per week? A 
I imagine it was around $18.00. 

Q Your pay was $18.00 per day? A Yes. 

Q And you were off three weeks approximately, from 
the job? A Yes, sir. 

Q After you went back did you have trouble with 
your leg? A Continuously ever since. 
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Q Did you have any other doctors after that? A Dr. 
Noland. • j 

Q Is that Doctor Stacy Noland? A Yes, sir. 

Q Who else? A Dr. John Talbot. 

Q Did you go to be examined by any other doctor? 
A Yes, another doctor over on K Street. 

Q Doctor Neviaser? A Yes. 

Q How many times did you go to him? A Twice. 

Q Was that at the request of the defendant? A 

Yes. 

23 Q Tell ns how you feel with your leg at 

time. A I have a continuous ache all the time, 

especially when I sit down and when I go to bed. When 
I am moving on it, it does not hurt as much as when I 
stop. 

Q Does it impede your walking in any way? A Yes. 
Q Explain fully. A It hurts every step I make, it 
hurts. 

Q Do you limp? 

ME. COONEY: I think he has gone far enough in 
leading this witness. He is testifying as to what is 
wrong instead of Mr. Poole. I think it is very leading to 
say to him, ‘ 4 Do you limp ? ” 

THE COTJET: I don’t find any fault with it. I over¬ 
rule the objection. 

The question is, does it cause you to limp? 

THE WITNESS: Yes, sir. 

BY ME. DOHEETY: 

Q Has that continued from the time of the accident 
to the present time? A Yes, sir. 

Q Does it bother you in any way in your work? A 
I can’t climb. I can some but not like I could before. 
Q Did you ever have any trouble with this knee 

24 before that time? A No, sir. 

Q Do you know the man who was operating this 
crane the day you were injured? A All I know is 
Johnny. 
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Q Did you talk to him after the accident! A Yes, 
sir. He met me at the ladder when they brought me 
down. .I',..-.: 

Q Did he tell you how it happened! 

MR. COONEY: That would be hearsay. 

MR. DOHERTY: It might be part of the res gestae. 

THE COURT: Do you know what the answer would 
be! 

MR. DOHERTY: Yes, sir. 

THE COURT: I think you had better come to the 
bench. 

(Thereupon, counsel approached the bench, and the fol¬ 
lowing occurred out of the hearing of the jury:) 

MR. DOHERTY: Just as soon as he got off the lad¬ 
der, he came to him and said: “I am awfully sorry. 
The brakes slipped.” He said he tried to fix them mean¬ 
while, and while he tried to fix them while the precast 
concrete slab was in the air, but it locked. It slipped and 
fell very quickly. Another witness heard the remark 
made. It happened so quickly that even the signal man 
was caught— 

THE COURT: I think it is part of the res gestae. 
Let’s find out the answer. 

25 ("Whereupon, counsel returned to counsel table 
and the following occurred in the hearing of the 

jury:) _ 

BY MR. DOHERTY: 

Q How did you get down to the ground! A My 
buddy and a colored fellow helped me down; Mr. Binn¬ 
ing, my buddy, and the colored fellow. 

Q They helped you down off the roof! A Yes, sir. 

Q When you got to the ground did you speak to 
John Marsh! A As I recall, he met me at the bottom 
of the ladder. - 

Q What did he say! 

MR. COONEY: I object to that. 

THE COURT: How much time elapsed between the 
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• time you were struck with this slab and the time John 
said whatever it is you are able to tell us! 

THE WITNESS: I imagine twenty minutes. 

THE COURT: Pass it for the time being. Go on 
to something else. • 

BY MR. DOHERTY: 

Q Did you have any X-ray taken! A Yes, sir. 

Q Do you remember who took it! A They taken 
one at 18th and Eye the day I went down there, 

26 and then Doctor Talbot took one. 

Q At the Workmen’s clinic, you mean! A Yes, 
and Doctor Talbot took one after too. 

Q Doctor Neviaser also! A No. I think he called 
over there. 

THE COURT: Let me ask you this: Doctor Roland, 
is that the physician out there who treated him!j 

MR. DOHERTY: Yes. Doctor Fisher, then Doctor 
Noland. | 

THE COURT: Doctor Fisher! 

MR. DOHERTY: Yes, Your Honor. He is out there 
now. 

THE COURT: It is now 11:30. How long will it take 
for Doctor Fisher to testify! 

MR. DOHERTY: Fifteen minutes. 

THE COURT: Both direct and cross! 

MR. DOHERTY: I think so. It is short. 

THE COURT: Do you want to take Mr. Poole off 
and put him on! 

MR. DOHERTY: I am not going any further into 
his injuries. 

MR. COONEY: No! 

THE COURT: If you are through with his injuries, 
I don’t see much point in keeping the physician out 
there, but you do as you like. 

MR. DOHERTY: Yes, I have nothing further 

27 to ask about the injuries. 

MR. COONEY: Shall I proceed with the cross- 
examination, Your Honor! 
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THE COUET: No. We will take him off and put 
Doctor Fisher on. 

Are yon going to want the viewing box? 

MR. DOHERTY: No, Your Honor. 

MR. COONEY: I don’t get the question. 

THE COURT: The viewing box. 

MR. DOHERTY: No. 

Mr. Marshal, call Dr. Fisher. 

• - (Thereupon, Dr. Melville Fisher was produced on be¬ 

half of plaintiff, after which Dr. Stacy Noland was like¬ 
wise produced as a witness on behalf of the plaintiff. 

The testimony of Dr. Fisher and Dr. Noland has not 

been transcribed, at the direction of counsel for plain¬ 
tiff.) 

• • • • 

28 Marvin Albert Poole 

resumed the stand for 

Further Direct Examination 
BY MR. DOHERTY: 

Q Mr. Poole had you ever received any injury to your 
knee prior to this injury you received on July 18, 1947? 
A ' No, sir, not to my knowledge. 

Q Were you ever laid up in the hospital with your 
knee or anything like that? A No, sir, not to my knowl¬ 
edge. 

Q Had you ever limped prior to this? A No, sir. 

Q By reason of anything that may have happened to 
your knee? A No, sir. 

Q That is, prior to this time? 

THE COURT: Between 1947 and 1949, when Doctor 
Noland treated you, had you had any injury to that knee? 

THE WITNESS: Between the time? 

THE COURT: Yes. 

THE WITNESS: No, sir. 
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BY MB. DOHERTY: j. - 

Q Following that up, have you had any injury |to your 
knee since July 18, 1947, up to the present time? 

29 A Havel? 

Q Yes. A No, sir. 

ME. DOHERTY: Your witness. 

Cross Examination 

BY MR. COONEY: | 

Q Mr. Poole, you were sitting here when | Doctor 
Fisher testified were you not? A Yes, sir. 

Q Did you hear Doctor Fisher testify that the j X-rays 
which were taken by him showed him you did have an 
old injury to the knee? A I heard him say it in here. 

Q That is not true? A No sir. 

Q Mr. Poole, you were employed by McCloskey and 
Company as a carpenter in 1947, at the time of the acci¬ 
dent? A Yes, sir. 

Q Just what were your duties? A What were my 
duties? 

Q Yes. A At that persent time I was putting this 
roof on. 

Q Now, you were on Mr. McCloskey’s pay roll, 

30 right? A Yes, sir. 

Q He was the one who hired you? A Yes, sir. 

Q Did you know Mr. Claggett at that time? |A He 
had been on the same job. I knew him by seeing him. 

Q Had you ever worked for Mr. Claggett? A No, 
sir. 

Q At the time of July 18, 1947, which was the date 
this accident occurred, tell us just where you were prior 
to this accident in relation to the building? A 'Working 
all over the building, from the ground up to the roof. 

Q Where were you five minutes before you wbre hit 
by the slab? A On the roof, working different sections. 

Q How long had you been in the same place where 
you were struck? A I would say twenty second^. 
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Q Prior to that time, how far were you away from 
the place where you were struck? A Just put one slab 
on one section and then come back across to put another. 
Q You were working with your buddy? A Yes, Mr. 
Bruning. 

31 Q Is he here today? A He is outside, I think. 
Q And was a signal man working also on that 

job by the name of Alger? A Yes, sir. 

Q Employed by Mr. McCloskey? A At that time, 
yes. 

Q Not in the employ of Claggett Company? A Not 
at that time. 

Q How long had you been working on jobs where there 
were cranes? A Well, most of the work I have done 
was on cranes. 

Q Isn’t it usual to have signal men on the cranes? 
A That is the law. 

Q What are the duties of a signal man? A He sig¬ 
nals where he wants to place the slab? 

Q The signal operator of the crane? A Right. 

. Q How far were you from the crane operator? A 
The operator? ; 

THE COURT: Do you mean the signal man? 

MR. COONEY: The signal man. 

THE WITNESS: Actually? Close together. Him 
and Mr. Bruning were up on one iron beam. All close 
together. 

BY MR. COONEY: 

32 Q All close together? A Right 

Q The signal man gives the signal to the crane 
operator to lower the slab? A Right 
Q On this particular occasion, did you see the signal 
man give the signal to lower the slab? A I did not see 
him. I was worried. The slab was over me. I was 
sitting underneath the slab. 

Q Do you know whether the signal man gave the sig¬ 
nal for that slab to be lowered? A I didn’t see him. 
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Q Isn’t it cnstomary? A We wanted to put! the slab 
down there, and the signal man directed it over to us 
through the operator.. .-j 

Q The signal man gave the signal and you knew the 
slab would be lowered? A I know it was hanging in 
the air over my head. I 

Q And you sat there? A That is what I had to do. 

Q How long was that slab over your head before it 
fell? A Not ever twenty seconds. 

Q Not over twenty seconds? A About that. 

33 When I got in my position he signalled ijhe man 

. where to put it at. ! 

Q You did not see the signal! A No, sir. 

Q Not until 20 seconds before it struck youf. A I 
saw it in the air while we were placing the other piece, 
fastened down. 

Q You knew the slab was in the air? A Saw the 
crane there. 

Q You sat down immediately that you did? A I had 
to get over there. 

Q You sat down? A No other way to do. I had to 
sit down. 

Q You sat down? ; 

MR. DOHERTY: He has said so twice. j 

THE COURT: Yes. 

BY MR. COONEY: ] 

Q Your buddy sat down too? A He was coming over 
after it. That is the way we did. 

Q Immediately after the accident, about twenliy sec¬ 
onds, about, John the operator came down to where you 
were? A Yes. 

Q . Where were you taken to? A I was taken to 18th 
and Eye. 

34 Q That was a doctor’s office? A The compen¬ 
sation clinic, workmen’s. 

Q Who sent you there? A Mr. McCloskey, I guess. 

Q McCloskey, your employer? A Yes. 
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Q You were treated there by Doctor Fisher! A Yes. 
I saw him one time while there. That was the only time. 

Q How long did you stay at the doctor’s at that time! 
A How long what! 

Q How long did you stay there at the doctor’s at that 
time! A Well, they X-rayed me. Then he came up 
and looked at the picture and told me about it. 

Q Did you go home then? A They taken me home, 
yes. 

Q Who took you home, Sir? A My son carried me 
back to the job. I am wrong there. The colored fellow 
who carried me down carried me back to the job. My 
son drove the car home. 

Q You live in McLean, Virginia? A Yes, sir. 

Q When was the next time after that that you 
35 went to the doctor’s? A I would say three days 
later. I didn’t go to a doctor. I went to the clinic. 

Q Down at the clinic? You saw a doctor there? A 
He never seen me. All I seen was the nurse. 

Q When you first went you saw a doctor? A I saw 
that doctor in here. 

Q You didn’t see any more doctors at any time when 
you went to the clinic? A Saw this same doctor come 
in there one time afterwards. 

THE COURT: Just a moment. He does not mean 
whether you saw a doctor around the clinic. He is asking 
you whether any doctor at the clinic at any time you went 
there treated you and talked to you. 

Isn’t that what you meant? 

MR. COONEY: Yes, sir. 

THE WITNESS: No, sir. 

BY MR. COONEY: 

Q Who did treat you in this clinic? A A nurse. 

Q Do you recall approximately how many times you 
went back to this clinic? A For a while I went every 
other day. Then about twice a week for a while. 

Q For how long a period of time? A I would 
say from three to four months. 
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Q From three to four months? A Yes. 

Q And for a period of three to four months every 
other day? A Not always every other day. 

Q How many times in all did you go to this! clinic? 
A I don’t know. 

Q You don’t know? A No. 

Q Give your best judgment, Mr. Poole? A J really 
wouldn’t know. 

THE COURT: He has already given that. He said 
for a while it was every other day. Then it was a couple 
of times a week. 

Do you know for about what period of time y<ju went 
every other day? 

THE WITNESS: Well, I would say the first two 
weeks. 

THE COURT: Every other day for two weeks; then 
about twice a week for tike rest of the time? A Yes, sir. 
BY MR. COONEY: 

Q And I believe your bill was $56.00 for all of that 
treatment? A I don’t know. 

37 Q Didn’t you testify on direct examination— 
THE COURT: (Interposing) No, Doctor Fish¬ 
er did. 

MR. COONEY: I beg pardon. 

Q After you stopped going to the clinic, did you go 
to another doctor? A Not any more until Doctor No¬ 
land. 

Q Then from October we will say—from October 1947 
until March of 1949 you never went to any other doctor? 
A No. The last time I was at the clinic they said they 
didn’t see any use of coming back any more. Itj would 
take a long time to get well. I just kept going along. I 
thought it would get well. It never did. 

Q You never went until 1949, in March—to a doctor? 
A That is right. 

Q What prompt you to go to a doctor? A because 
my leg kept hurting me. I thought he could doj some¬ 
thing for it. 
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.2?- • Q You could work! A Yes, sir. . 

Q Who sent you to Doctor Nolandt A He is my 
family physician. 

Q When did you go back to work after the injury? 
A When? x 

Q Yes. A I think in three weeks. 

38 Q Your injury was July 18th, and I think you 
went back sometime the first week of August? A 

Yes, sir. 

Q From the time you went back the first week in 
August, 1947, you have been working continuously, haven’t 
you? For McCloskey? A No, not for McCloskey. 

Q But you have been working continuously? A Yes. 
Q You never lost one day from work, have you? A 
No. 

Q Now, Mr. Poole what wages did you receive at the 
time you were hurt? A $18 a day, I think. I am not 
sure. 

Q What did you receive when you went back to Mc¬ 
Closkey? A The same. 

Q Have you ever been increased? A Yes. 

Q You have been getting more money than when you 
went back? More than when you were hurt? A Yes, 
everybody is. 

Q You were doing the same kind of work when you 
went back to McCloskey ? A The same, no. 

39 Q How do your wages differ? A General car¬ 
pentry work; anything the man asks me to do. 

Q Then your injury has not impeded your doing work 
you previously did at all? A Yes, sir. I used to build 
towers all the time. Now I can’t climb. 

Q When was the last tower you built? A At St 
Ann’s Church, before I was hurt. 

Q What tower did you build before that? A I built 
them all the time. 

Q How many towers have you built in all your life? 
A I would say one hundred. 
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Q Did you earn more money building towers than you 
do in your present work? A Sometimes you do, yes. 

Q Did you know that Claggett and Company owned 
the crane that was on that job? A I didn’t know it. 
They said Claggett was doing the iron work there. I 
didn’t know it was. j 

Q When did you find out? A I was told today. 

Q You filed an action at law claiming Mr. Claggett 
was the owner of this crane? 

MB. DOHEBTY: I object. Mr. Claggett ad- 

40 mitted it was his. That is argumentative. 

BY MB. COONEY: 

Q Who was the foreman? A Mr. McDonald, j 
Q In whose employment was Mr. McDonald? A Mr. 
McCloskey. | 

Q Do you know who gave the orders to the operators 
and what kind of work they were doing? 

MR. DOHEBTY: I object. 

MB. COONEY: I asked if he knew. 

THE COURT: What is the ground of your objec¬ 
tion? 

MR. DOHERTY: If he was in position to know what 
went on between them, I suppose it is all right. But the 
question should be put that way. It is mostly hearsay. 

THE COURT: He is being asked. It may be a mat¬ 
ter within his knowledge. 

THE WITNESS: What was the question now? 

THE COURT: If you knew who gave the orders at 
that time, of course, to the operators of the crane.! 

THE WITNESS: The signal man. I don’t know, as 
I said. I did not see the man when he signalled but he 
had been signalling all the time. 

Q Where did you get your instructions to dq the 
work? A From Mr. McDonald. 

41 Q Didn’t he give them to all the people on the 
job? 

MR. DOHEBTY: I think the question is too broad. 
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THE COURT: I sustain the objection. 

MR. COONEY: I withdraw the question. 

That is all 

Redirect Examination 
BY MR. DOHERTY: 

Q What was the name of the signal man? A Alger. 

Q And he was the man telling this man what to do 
with the slab? A Yes, sir. 

Q What happened to him when it fell? A He fell on 
his big toe and broke that. 

Q Was John waiting at the foot of the ladder for you 
when you came down? A Yes, sir. 

Q And you say you think it was about about twenty 
minutes? A I imagine it was. They had to put a brace 
on me to get me down. 

Q What did John say to you when he met you at the 
foot of the ladder? 

MR. COONEY: I object on the ground that it is hear¬ 
say evidence and not a part of the res gestae. 

42 BY MR. DOHERTY: 

Q What did he say? A The. first thing he said 
was that he was sorry. He said, “My brakes have been 
grabbing and I tried to adjust them.” That is all he said. 

Q Who was there with you? A Mr. Bruning and a 
colored fellow who helped me along. 

Q Did he give any other reason for the slab falling? 
A That was all that was said then. 

Q Did he— That is all. 

Recross Examination 
BY MR. COONEY: 

Q When did you first tell Mr. Doherty this conversa¬ 
tion? A When? 

Q Yes. A Well, that is most of the conversation. 
That is the truth. 
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THE COURT (Interposing) He asked you when you 
told Mr. Doherty what John said. 

THE WITNESS: Probably this morning.- ! 

BY MR. COONEY: 

43 Q When did you first hire Mr. Doherty? A 
Two years ago. 

Q This morning was the first time you ever tbld him 
that? A Well, he hadn’t asked me. 

MR. COONEY: That is all. 


Q Had you told anybody that same statement! before 
today or immediately after the accident? 

MR. COONEY: I didn’t get the question. 

MR. DOHERTY: I asked if he made the same state¬ 
ment to anybody immediately after the accident j or be¬ 
fore today. 

MR. COONEY: I object. 

THE COURT: To any one? 

MR. DOHERTY: Yes. | 

THE COURT: I overrule the objection. You may 
answer. 

THE WITNESS: I didn’t understand. 

BY MR. DOHERTY: 


Q You were telling me what John said this morning. 
I asked you if you told that to any one before. , A I 
don’t remember. 

Q Did you tell anybody else? A No.j Mr. 
44 Bruning was right there with me when it happened. 

Q Have you ever talked to John about it since? 
A I— I 

MR. COONEY: I object. 

MR. DOHERTY: Don’t get excited. 

MR. COONEY: I think that remark is out of order. 
THE COURT: So do I. We are wasting time. ! 

MR. DOHERTY: Every time I ask a question he 
jumps up and objects to it. 


i 
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THE COUET: He has a right to object to it 
BY MR. DOHERTY: 

Q Have you talked to John since? 

MR. COONEY: I object to that conversation, what 
John said. It is hearsay evidence and was not in the 
presence of Mr. Claggett 

THE WITNESS: Yes. 

THE COURT: It should be admissible for a different 
reason, but I strike the answer as being without proba¬ 
tive value. It does not mean anything. 

That is all, Mr. Poole. 

• • • • 

Benton Bruning 

• • • • 

45 Direct Examination 

BY MR. DOHERTY: 

Q State your name. A Benton Bruning. 

Q What kind of work do you do? A Carpenter. 

Q And how long have you been doing that work? A 
Ten years. 

THE COURT: Keep your voice up. 

THE WITNESS: Ten years. 

BY MR. DOHERTY: 

Q How long have you known Mr. Poole?. A First of 
April, 1947. 

Q Where did you meet him? A I met him on this 
job, St. Ann’s Church. 

Q Were you working for McCloskey at that time? A 
Yes, sir. 

Q Doing carpenter work also? A Yes, sir. 

Q Directing your attention to the 18th of July, 1947, 
were you present when Mr. Poole was injured? A Yes, 
sir. 

Q Tell the Court and jury about it. A We were 
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setting this precast concrete slab for the roof. 

46 Q How many people were working with you? . 
A Three. Mr. Poole, the signal man and myself. 

Q How were these slabs being brought up to the roof? 
A With a crane. • 1 . • - 

Q Will yon explain how they were brought np| and so 
on. Just how they were brought up and dropped down. 
A They were brought up on this occasion; one was 
hanging in the air. We had been over setting another 
one in what we call the valley. When we came over to 
set this one, it was hanging up there in the air. When 
the signal man motioned for it to come down, it dropped 
down. 

Q How did it come down? A Slowly. 

Q What is the purpose of bring them down slow¬ 
ly? A No purpose except any one underneath them can 
have opportunity to get out 

Q Did the signal man signal to set it in a certain 
spot? A Yes, sir. i 

Q Did you see this particular one come down fast? 
A So fast you could hardly see it. 

Q Was any one injured? A Yes. I was not 

47 Q Who? A Mr. Poole. 

You say Mr. Poole was injured? A Yes, sir. 

Q What part of the slab hit Mr. Poole? A Broad¬ 
side, I would say. 

THE COURT: Broadside? 

THE WITNESS: Yes, sir. i 

BY MR. DOHERTY: 

Q Was Mr. Poole standing or sitting at the time? 
A Well, I would say it is a hard matter to explauji. He 
wasn’t standing or'exactly sitting. He was in the posi¬ 
tion he had to be in. The one leg, the leg that was in¬ 
jured, was hooked over a beam. 

Q Is that the normal position for him to be in to 
put the slab- into place? A He had to be that! way. 
That is the only way he could hold on. 
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Q Did you help him after he was injured? A I got 
a laborer underneath the scaffold, and he and I helped 
Mr. Poole down. 

Q Do you know" who was operating the crane? A I 
knew him as Johnny only. 

Q Did you see Johnny after the accident? A Yes; 
right there when we got Mr. Poole down to the 
ground. 

48 Q Did Johnny make any statement at that time? 
A Mr. Poole asked Johnny, “Johnny, what hap¬ 
pened ?” 

MR. COONEY: I object on the same ground. 

THE COURT: Yes. The same ruling. 

BY MR. DOHERTY: 

Q What did Johnny say? A Johnny said, “My fric¬ 
tion was rubbing and I eased it up a bit.” 

Q What did he mean by “friction”? Did you under¬ 
stand what he meant by that? A The breakage. 

Q Had this slab been up in the air over the roof for 
some time before it was dropped? A I would say three 
to four seconds. 

Q Prior to this occurrence on July 18, 1947, during 
the time, say, the period of time from April to July that 
you worked with Mr. Poole, did you see anything wrong 
with his way of walking? A No, sir; I did not. 

Q Did he make any complaint about any trouble with 
his knee? A No, sir. 

MR. DOHERTY: Your witness. 

Cross Eo^mmation 

BY MR. COONEY: 

49 Q Calling your attention to immediately after 
this slab fell, you and the signal man and Johnny 

were all together? A I don’t know whether the signal 
man was right there or not. I didn’t pay no attention 
except to the laborer who helped Mr. Poole and myself. 
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- Q Johnny was there? A Yes, sir. 

Q How long was it before Johnny came down to 
where you people were? A We came down to where 
Johnny was. We were up in the air about 50 feet and 
had to come down a ladder. 

Q When Johnny came down, Johnny was down there 
and waited for you; right? A Yes. 

Q During the operation of taking care of Mr. JPoole, 
Johnny was there all the time? A As far as I knew, 
he was. 

Q After Johnny went away, did you continue the j oper¬ 
ations as before? A We did. 

Q Johnny got up—another signal man got up there 
and took his place? A He did the signalling. 

Q Started the operation as you did before low- 
50 ering these slabs down; right? A Yes, sir. 

Q Johnny was down on the ground where Mr. 
Poole was except when he went back up? A He| was 
on the ground until they took Mr. Poole to the clinic or 
hospital. 

Q Then you immediately started the same work over 
again of lowering these slabs down? A Yes, sir. 

Q Did any more slabs fall fast like you said that 
did? A No, sir. 

Q Did any more fall at all on that day? 

MR. COONEY: You mean afterwards? 

MR. DOHERTY: Yes. 

MR. COONEY: I don’t think that is relevant, Your 
Honor. 

THE COURT: I see the potential relevancy. I,will 
permit it. 

BY MR. DOHERTY: 

Q The only slab that fell was that one? A Yes, sir. 

Q The brakes worked all right? A I suppose he 
fixed them. 

Q Who did the signalling? A He did the signalling. 

Q You just testified he was working all the time, land 
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that yon and Johnny—Mr. Poole were down on the 

51 ground— A After he climbed back up on the 
roof he had plenty time to fix his brakes. „ 

Q You were working alongside Mr. Poole? A Stand¬ 
ing above Mr. Poole. 

Q Calling attention now to this particular slab that 
fell, did you see the signal man give the signal for the 
crane to start? A No, I did not see him give the signal 
. Q At any other time? A No, I did not see him be¬ 
cause I had my back to him. 

Q You mean you were not in position to see?. A Mr. 
Poole did, not me. 

Q . You mean Mr. Poole was in position? A Yes. 

Q Below you was Mt. Poole? A Yes, sir. 

Q Then what happened to the slab? A It just 
dropped. 

Q Twenty feet? A I would say approximately 
twenty feet 

Q Did it shoot right down by you? A It wasn’t di¬ 
rectly over my head. It hit the signal man first. 

Q The signal man was hit? A He was sitting to the 
left of where I was standing. 

52 Q Where did it hit the signal man? A On the 
foot. 

Q Then it hit Mr. Poole? A It swung around and 
hit the beam I was standing on and then it hit Mr. 
Poole. 

Q It dropped a distance of twenty feet? A Yes. 

Q You were in here when Mr. Poole testified? A No. 
Q Who was your foreman on the job? A Mr. Mc¬ 
Donald. 

Q He gave you your instructions as to what work 
was to be done? A He just told me to go back and work. 
Q Where? A On the roof. 

Q In whose employ was the signal man, if you 
know? A I don’t know. 





Q You have been working with Mr. Poole all the 
time since the accident? A I worked with him until 
just before Christmas. -1 

MR. DOHERTY: Of 1947? j 

THE WITNESS: Yes, sir; in the same year. j 
BY MR. COONEY: 

Q Did he do his work in a normal way? 

53 A He couldn’t get around like I could. He had 
to stay on the ground. 

Q Didn’t he perform his work in a normal way since 
the accident? A No, sir; he did not. 

Q Due to the fact he stayed on the ground all the 
time? A Right. 

Q Where was this place you were working before? 
A St. Ann’s Church. 

Q When was that completed? A I can’t tell you 
exactly. There was only two or three men left in the 
employ when I was laid off. 

Q What did you do prior to Christmas? A We were 
trimming it? 

Q What part? A The Tefectory there in the church. 
Q That is on the ground? A Yes. 

Q On the ground? A Yes. 

MR. COONEY: That is all. 

MR. DOHERTY: May he be excused? 

: THE COURT: Yes. 

MR. DOHERTY: What time do you adjoujm? 

54 THE COURT: Usually at 20 minutes of 1:00. 
MR. DOHERTY: We offer in evidence Plain¬ 
tiff’s 1 and 2. 

MR. COONEY: I have no objection to No. 1. I object 
to No. 2 as being immaterial, incompetent and irrelevant. 
It has nothing to do with this accident 
. THE COURT: Come to the bench. 

(Thereupon, counsel approached the bench and the fol¬ 
lowing occurred out of the hearing of the jury:) . | 

MR. DOHERTY: I think No. 2 should go in on the 
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same ground. I cite Haw versus liberty Mutual, 86 
Appeals, D. C. — Liberty Mutual Insurance Company, 
at page 86, decided last year. It showed Haw doing work 
all around; not in there for one particular case. 

MR. COONEY: That is an entirely different situation. 
At that time, in that case, the contractor was doing w;ork 
at the time of the injury. In this particular case, the 
contract was completed long before the injury occurred. 

THE COURT: He testified as to No. 2, that this cov¬ 
ered the steel. 

* MR. DOHERTY: Correct. 

MR. COONEY: Which is entirely separate. The case 
Mr. Doherty is referring to and a case Your Honor is 
entirely familiar with. In that case, the contract was 
still going on at the time of the injury. This is 
55 a new set of facts; a new situation. 

THE COURT: Did he say when the steel work 
had been completed? 

MR. COONEY: Quite some time before the crane 
was rented. 

MR. DOHERTY: I didn’t understand that. 

MR. COONEY: Oh, yes. 

THE COURT: Are you in position to show the steel 
work was not completed by the 18th of July, 1947? 

Hold these until after lunch and find that out. 

MR. DOHERTY: Doctor Talbot is coming when you 
come back. 

MR. COONEY: How long is the Court going to sit 
this afternoon? 

THE COURT: Usually until about a quarter of four. 

MR. COONEY: Is your last witness Doctor Talbot? 

MR. DOHERTY: Yes. 

THE COURT: Members of the jury, we will take the 
luncheon recess now until about two o’clock; and it is im¬ 
portant for you, and I am sure you know this anyway, but 
it is very important for you not to discuss this case 
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either during this or any other recess, neither among 
yourselves nor with anybody else. 

• * • • • 

56 MR. DOHERTY: Your Honor, instead of offer¬ 
ing Plaintiff’s Exhibit No. 2 for Identification, I 

am now going to withdraw it. 

THE COURT: I was going to withdraw it for you. 
MR. DOHERTY: I understand there is no objection 
to Plaintiff’s Exhibit No. 1. 

MR. COONEY: No objection. 

THE COURT: It may be received. 

(Thereupon, Plaintiff’s Exhibit No. 1 for Identification 
was received in evidence as Plaintiff’s Exhibit No. 1) 
MR. DOHERTY: This is a statement, which I show 
to the jury, and will let them see it. 

THE COURT: Pass it along. I suggest that two of 
you look at it together. 

(Thereupon, counsel handed Plaintiff’s Exhibit I^o. 1 
to the jury, after which the following occurred:) 

MR. DOHERTY: That is plaintiff’s case. 

57 THE COURT: Will you step into the jcor¬ 
ridor (addressing the jury). 

(Thereupon, the jury retired from the court room.) 

THE COURT: If I am correct in my conclusion, the 
crane was being operated by an employee of McCloskey? 
MR. DOHERTY: Right. 

THE COURT: And your Exhibit No. 1 shows' the 
crane was rented to McCloskey by Mr. Claggett? 

MR. DOHERTY: Yes, Your Honor. 

THE COURT: What then is your theory of the re¬ 
sponsibility of Mr. Claggett? 

MR. DOHERTY: On the same theory if you rented a 
horse and carriage and a livery, and the driver goes 
along to operate it; operated by his own employee, and 
the presumption is that was being done in his own busi¬ 
ness. 
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THE COURT: Whose business! 

MR. DOHERTY: John H. Claggett’s. 

THE COURT: He rents the machine to McCloskey; 
McCloskey’s employee operates it! 

MR. DOHERTY: Mr. Claggett’s. 

THE COURT: He said awhile ago McCloskey. I am 
wrong on that! 

MR. COONEY: I think you said an employee of Mr. 
Claggett’s. The crane and the operator were both rented. 

THE COURT: That is what I wanted to be 
58 dear about The employee operating the crane 
was his employee! . 

MR. DOHERTY: Right 

THE COURT: Of course that answers my question. 

Did you plan to make a motion! 

MR. COONEY: Yes, Your Honor. I move for a di¬ 
rected verdict on the grounds that the evidence has shown 
that Mr. Claggett, the defendant, rented a crane and an 
operator— 

THE COURT: It does not say he rented an oper¬ 
ator. 

MR. COONEY: Oh, I don’t like to disagree with 
Your Honor. 

THE COURT: Tell me where it is. 

MR. COONEY: In Mr. Claggett’s own testimony. 

(Thereupon followed argument by Mr. Cooney, in which 
he cited the following cases: 

Western Marine and Salvage Company, 59 Appeals, 
D. C. at 208. 

Fuller v. McCloskey, 35 Appeals, D. C., 59. 

Western Union Telegraph Co., 57 Appeals, D. C., 120.) 

(At the dose of argument on behalf of defendant by 
Mr. Cooney, reply argument was made by Mr. Doherty 
in which he cited the case of Haw v. Liberty Mutual Life 
Insurance Company, 86 Appeals, D. C., 86, after which 
the following:) 
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■ THE COURT: It just offends my sense of logic, and 
the law presumably is based on logic. I am going to 
deny your motion without prejudice of your right 
59 to renew it later after you put in your evidence. 

I am familiar with the Haw case. 

MR. DOHERTY: 212 United States v. Anderson is 
another crane case too. 
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Testimony on Behalf of the Defendant 


MR. COONEY: 
WHEREUPON, 


Mr. Claggett, take the stand, please. 


John H. Claggett 


m • • • 


Direct Examination 


BY MR. COONEY: 

Q Will you state, Mr. Claggett,.if you were not! en¬ 
gaged in business in the District of Columbia in July of 
1947! A That is correct; I was. 

Q What was your business? A Steel construction 
and— 

Q And you are now engaged in that business? A 
Yes. 

Q Did there come a time when you made a con- 
60 tract with Mr. McCloskey to do some steel stric¬ 
ture work on St. Ann’s Church on Wisconsin ^ve¬ 
nue? A Yes. 

Q Tell me approximately when that work was com¬ 
pleted? A I would say around the middle of June, 1947. 

Q After that work was completed, did there come a 
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time when yon entered into an oral agreement with Me- 
Closkey or his foreman for the rental of a crane f A 
That is correct 

Q Will yon please tell what that was. A They had 
work to do which was crane work, raising these slabs to 
the roof. He asked me what I wonld charge and I told 
him one hundred dollars per day with the crane and 
crew, with the understanding that the crane will be under 
his supervision and direction and he wonld be responsible 
for it 

Q As a result of that, did yon rent the crane, an 
operator and an oiler ! A Correct. 

Q How long have yon been in this steel construction 
business! A Since 1936. 

Q Had you rented cranes before at various times! A 
1 had. 

61 Q And a crane operator before! A I had. 

Q Did you ever rent a crane without an oper¬ 
ator with it! 

ME. DOHEBTY: The question is, in this particular 
case. 

ME. COONEY: Here is a man who testified— 

ME. DOHEETY: I withdraw the question. 

THE COTJBT-: You may answer. 

THE WITNESS: I have on one or two occasions, but 
very rarely because no one wants a crane without an 
operator. In other words, they don’t want to put a 
strange man on it. 

BY ME. COONEY: 

Q After you rented this crane and the operator—this 
was not a written contract! A No. 

Q There was some question on direct examination 
whether or not you ever signed a written contract! A 
No; an oral agreement. 

Q And out of the one hundred dollars per day you 
were to pay the operator and oiler; correct! A Correct. 
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Q So that they still remained on yonr pay roll; cor¬ 
rect? A Did you, Mr. Clagett, while this crane 

62 was over at McCloskey’s, ever go over to do any 
supervision of that crane in any way? A No. 

Q Did you ever tell either the operator or the 'oiler 
what to do? A No. ! 

Q Did you ever go over there for any reason other 
than to get your pay? A I imagine I was there—I 
won’t say every day but occasionally, while they were 
there doing this work? 

Q How did you bill McCloskey for this? A I would 
send them a written voucher for $100.00 a day for the 
crane, including the operator and the oiler. 

Q Now, at the time Mr. Poole is alleged to have re¬ 
ceived his injury, where were you? A I couldn’t; tell 
you that. I was some place in the City, but I couldn’t 
tell you. 

Q How did you first have knowledge of it? A Prom 
a man on the yard. 

Q Was that the first time you learned of it? A Cor¬ 
rect. 

Q If there were any repairs to the crane, would you 
make them? A Depending on the type. If it upset or 
something like that, Mr. McCloskey was to be respon¬ 
sible. ! • 

63 MR. DOHERTY: I move that that be stricken 
unless he has some written statement covering that. 

I think that is highly improper. 

THE COURT: There is no evidence, of course, yet, 
that Mr. Clagett and Mr. McCloskey ever discussed any 
such situation. 

MR. COONEY: I don’t know what he is going toisay 
in answer to my question. 

THE COURT: I think your question objectionable un¬ 
less you first show he had some agreement about itl 

BY MR. COONEY: Did you, after this accident, pay 
any bills for repairs to this crane? 
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MR. DOHERTY: I object 
THE COURT: Sustained. 

MR. COONEYI believe that is all. 

Cross Examination 


BY MR. DOHERTY: 

Q Yon have been renting out these cranes for a long 
time? A Since 1936. 

Q The same kind as the one used? A One of the 
same ones. . 

Q Normally when you rent out this type of crane no 
matter what it is, what is your charge per day? 

64 A $100 a day. 

Q No matter who it was? A Correct 

Q You considered you had a profit for the use of your 
crane at that rate, whatever it would be? A Correct. 

Q You took overhead out of that and still got* a 
profit? A Correct 

On each of those occasions you go to the man who 
turned this crane over to you, under your supervision 
and control, and you are furnished with an operator and 
you have no responsibility? A Depending on the type 
of job, whether there is any risk. In most cases, I guess 
I would. 

Q What do you mean by “any risk’’? A A great 
many times you rent a crane on a job when no men are 
working dose to it, and in case something happens it 
wouldn’t injure any one. 

Q In each of those cases where you rented a crane 
under those circumstances, have you ever told the in¬ 
dividual you rented it to, it would be their responsibility 
if there was an injury? A Unless I was there; yes, 
correct. 

Q How many cranes have you? A Two. 

65 Q Do you go out on the job yourself? A I 
don’t operate them any more. As a rule I see 
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the job going through before I rent the crane. ; Some 
jobs you don’t want - ■ 

- Q You don’t stay on the job yourself? A Not on a 
rental job. ~ j 

Q Did you stay on the job at the time they were 
working on St. Ann’s Church? A I had a foreman who 
assumed my responsibility, of course. ! 

Q Will you tell us again what you told Mr. McDon¬ 
ald when you rented the machine. A At the time I 
rented the machine, I told him it would be under his 
supervision and it would be his responsibility. 

Q For any injury that might be sustained? A In¬ 
juries were not mentioned. 

Q What do you mean by “under his supervision”? 
A Every job has to be supervised. 

Q That is true. Did you know what they were going 
to do with this crane? A Yes. 

Q They just lifted the slabs up onto a certain place? 
A On the roof. 

66 Q Was that the only place? A That was the 
only place they put them. 

Q Where on the roof— A The roof was a large 
area. I didn’t know whether they started at that end, 
this end, or where they would work. 

Q It was up to Mr. McDonald to tell them where he 
wanted them on the roof? A I don’t know what! he 
told them. That was up to him. 

Q As you say, this operator had worked for you for 
a couple of years? A Yes, previous to this. 

Q And the oiler? A About the same. 

.’ Q Usually on those jobs you just send an operator 
and an oiler? A Yes. 

Q Do you send a signal man too? A Not unless peo¬ 
ple asked me to do it. 

Q. So there won’t be any question about it, you did 
not tell Mr. McDonald it was his responsibility if any 
one was hurt- by that machine? 
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THE COURT: He has said he did not; that he did 
. not discuss that. 

THE WITNESS: That particular phase of it wasn’t 
entered into. 

• • • • 


67 


John William Marsh 


• • * • 


Direct Examination 
BY MR. COONEY: 

Q Will you please state your full name. A John 
William Marsh. 

Q Where are you employed? A By John H. Clagett 
Company. 

Q And how long have you been employed by that 
Company? A Since July 18,1947. 

Q In what capacity? A As a crane operator. 

Q How long have you been a crane operator? A 
Oh, about 12 or 14 years. 

Q Calling your attention to the McCloskey job on St 
Ann ’s Church on Wisconsin Avenue, were you working 
there on July 18, 1947? A I believe so. 

68 Q And Mr. Clagett’s crane was there? A Right. 

Q Who told you to go over there and work 
with the crane? A Mr. Clagett sent me over. 

Q Who did you see when you went over to Mr. Mc¬ 
Closkey’s about working there? A Mr. McDonald. 

Q Who is Mr. McDonald? A Either superintendent 
or foreman for McCloskey. 

Q Did you have any conversation with Mr. McDonald? 
A Only by him telling me what to do. 

Q Did he tell you where to put the crane? A Told 
me where to put it and what to do. 
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Q Do you recall what he told you he wanted you to 
do? A He wanted me to put some roofing on. 

Q These concrete slabs? A Bight. 

Q Did he tell you where the slabs were? A j Yes. 
Q And that he wanted those lifted up onto the jroof? 
A Yes. 

Q Was there a signal man there? A There was. 

Q Was he in Mr. Clagett’s or Mr. McCloskey’s 

69 employment? A I imagine Mr. McCloskey’b. 

Q Do you know who he was? A No. 

Q He came up at the point you started to work? 
A Yes. 

Q Will you describe what the operation was in lifting 
the slabs up? A Just picked the slab up. Swung it 
around to the signal man and would pick it up; take it 
up on the roof, swing it around to the signal manj 
THE COURT: Where were you; on the ground? 
THE WITNESS: Yes, sir. 

THE COURT: Where was the signal man? 

THE WITNESS: On the roof. 

BY MR. COONEY: 

Q You would pick up the slab on the ground i and 
swing it up to where the signal man was, on the roof? 
Then await his signal before you started lowering the 
slab? A Yes, sir. 

Q Calling your attention to July 18, 1947, when Mr. 
Poole was injured; do you recall that? A Yes, sir.! 

Q Tell the Court and jury as best you remember 
exactly what happened? A The'best I can re- 

70 member, I picked this slab up. I swung it around, 
and the signal man stopped me. The signal man 

gave me the signal to come down. 

I guess he held me up three seconds. I was looking up 
directly at the sun. I had sun glasses on. The sun 
temporarily blinded me, for about two seconds, I w<j>uld 
say. | 
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Q Before or after the signal man gave yon the signal? 
A The time he gave me the signal. 

Q Then yon just lowered your slab; right? A Bight. 

Q' From where yon sit in the crane after yon get the- 
signal from the signal man, can yon see where that slab 
goes? A Not all the time. 

Q In this particular instance, could yon or not? A 
I don’t think I could see all the way. 

Q In other words, yon lifted the crane up, held it for 
about three seconds; that is the usual procedure? A 
No, it isn’t Usually— 

Q (Interposing) Do you know of any reason why 
the signal man had you hold it so long? A No. 

Q After you got the signal, what happened? A Then 
I was blinded by the sun, temporarily. 

Q After that, you continued to lower the slab? A 
Bight. 

Q At any time did you see Mr. Poole on the 
71 roof? A What was that? 

Q Did you see Mr. Poole on the roof at any 
time? A Yes. 

Q Was he working for Mr. McCloskey? A Bight 

Q What was he doing? A Putting it in place. 

Q He was waiting for you to lower this particular 
piece of tile; did you see him on the roof? Where was 
he? A When I lowered it, he would be below it 

Q What are you talking about? Below you? A No. 

Q Above you; right? A Yes. 

Q Did you see Mr. Poole, Mr. Marsh, when you 
started to lower this slab? A I had seen him there. 

Q Did you see him just before this particular slab 
was lowered? A I couldn’t say. 

Q When did you first know the slab had fallen on 
Mr. Poole? A When he began to holler.. 

Q What did you do? A Stopped right then. 
Q Then what did you do? A I don’t know, to 
tell the truth. 
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• Q Did yon go down to see what happened?' ]A I 
imagine I did. . • „* 

Q Mr. Marsh, do yon know whether this marble slab v 
fell any distance or not? A Well, six to eight feet, at 
the most ' ' 

Q Do you know whether it did fall or was just let 
down? A I can’t say. I was blinded by the sun. 

Q After it fell six to eight feet,—what caused it to 
fall? A I don’t know. I • 

MR. DOHERTY: What was the answer? 

THE COURT: I just answered he does not know. 

BY MR. COONEY: 

Q Were your brakes working on the crane all right 
that day? A As far as I know. 

Q Did you have anything done with the brakes after 
this accident? A No. j 

Q You or any one else? A No. 

Q Did you have a conversation with Mr. Poole and 
Mr. — 

THE COURT: Bruning. 

BY MR. COONEY: 

73 Q Mr. Bruning, who, I understand, was the man 
who was working with Mr. Poole? A Yes. j 
Q Do you remember having a conversation with them 
after the accident? A I couldn’t say, off-hand. If I 
did, I do not know what it could have been. 

Q You remember saying the brakes worked? You did 
or did not? A No, I don’t. - j 

THE COURT: What was your answer—You said you 
don’t remember? 

MR. COONEY: (Interposing) Were your brakes work¬ 
ing all right so far as you remember? 

THE WITNESS: Yes, I think so. j 

BY MR. COONEY: 

Q How long were you on that crane there when Mr. 
Clagett rented it to Mr. McCloskey? A Nine days— 
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we were in and out of there two or three different times; 
I think longer maybe, one and a half days. 

Q Did yon at any time take any orders from Mr. 
Clagett or were they all from Mr. McDonald? A Mr. 
McDonald? 

Q The foreman for Mr. McCloskey. A Yes. 

74 j Cross Examination 
BY MR. DOHERTY: 

Q How many days did yon work there all together, 
except on the crane doing this slab work? A Maybe a 
week or better—nine days. 

Q Yon were on that job qnite a bit of time before yon 
were on the steel work? A Yes, sir. 

Q When yon go ont on a job to do certain work, and 
while yon are ont, with machines rented ont, yon go 
where that individual tells yon to go lift your stuff? 
A Yes, sir. 

Q If yon were told to stay on E Street when yon 
hauled the crane up to the site, of the building, would- 
yon stay ont there yourself? A I drive it. 

Q- Yon wouldn’t use your own judgment at all? A 
Certainly. 

Q Would yon move your crane over where yon thought 
the proper place? A I think I would drive by where 
I was to do the work. 

Q Yon would not put it in the proper place? A I 
believe so. 

75 Q That is normally so? A The man tells me 
“I want yon to put the machine here. I want that 

done and this done.” I finish and take it some place else. 

Q After yon take the crane on the job, yon use your 
judgment? If the machine is so far away and yon were 
told to put it another place, that yon couldn’t put it up 
there, what would yon do? 
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MB. COONEY: That is not proper cross-examination. 
He is telling him. He cuts his answer off. 

- THE COUBT: Assuming such a situation, what 
would you do! 

THE WITNESS: Tell the man I couldn’t do it from 
there. 

BY MB. DOHEBTY: j 

Q When you went on this job up there, you knew you 
had to lift slabs at a certain place; right! A I knew I 
had to put them on the roof. 

Q And didn’t you go and put the crane where it was 
proper to put it! A You only had a certain spot,— 
spots where you could put it. 

Q Didn’t you go there of your own accord and |put 
it where it was! A I wouldn’t say that. Mr. McDonald 
told me, wanted me to put the machine “in here” 
76 and put it where I did, and “do this”. 

Q Didn’t McDonald tell you how to operate the 
machine! A No, he didn’t. 

Q He was on the job all the time you were lifting 
these slabs up! A No; no. 

Q You saw him there; wasn’t he there when this 
man was injured! A I don’t think so. 

Q Tell us again just how the slab was operated! j A 
Well, picked up, held three seconds, when the signal npan 
stopped me. 

Q You are sure that five or six men were up there 
where they normally would be! A I imagine so. 

Q And the signal man gave the signal for the slab to 
come down slowly! A I would say that. 

Q Placed it in a certain place!- A Where the man 
could get hold of it. 

Q And it weighed about 250 pounds! A I wouldn’t 
think so. 

Q What did it weigh! A Not over 125 or 150 
pounds. 
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Q You never weighed one?. A , No. 

Q Would che signal man stay in some particu¬ 
lar place? A The signal man put me in near it He 
would be some where near it 
Q It was coming down very slowly? A Yes. 

Q On this particular place, it came down pretty fast? 
A Faster than usual. 

Q What was the reason for its coming down faster 
than usual? A I had held it there, looking up at the 
sun—more than looking into the sun, blinded me. 

Q And you couldn’t see the signal man? 

MR. COONEY: He saw the signal man before? 

THE COURT: You mean you were blinded by the 
sun, the sun blinded you and that caused you to lower it 
faster than usual? 

THE WITNESS: Yes. 

BY MR. DOHERTY: 

Q You had control of the thing? A Yes, I had. 

Q You did not let up on your brake faster than usual? 
A I don’t think so. 

Q This was an unusual occurrence? A I don’t 
know. 

78 Q It doesn’t happen to every man? A No. 

Q The man giving you the signal was hurt also? 
A That is what he said. 

Q He crushed his foot, didn’t he? 

T hh; COURT: Do you know he broke his toe? 

THE WITNESS: Only from what I heard. 

BY MR DOHERTY: 

Q Didn’t he come down from the roof at the same 
time that Mr. Poole did? A He walked down behind. 
Q You knew Mr. Poole was injured? A Yes. 

Q Didn’t you tell him at the time the brakes had 
slipped some? A No, sir. 

Q You didn’t mention anything about your brakes? 
A I don’t recall mentioning anything about it 

Q Mr. Marsh, unless the brakes let up or there is 
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something wrong with the cranes, would the slab cbme 
down faster than normal? A I don’t believe it would. 
MR. DOHERTY : That is all. 

THE COURT: That is all, Mr. Marsh. 

(The witness left the stand). 

79 MR. COONEY: Yonr Honor, I have two more 
witnesses, Mr. McDonald and the Doctor. They 

are not here. I did not think I wonld need them. I am 
mulling over in my mind now whether even to bring them 
to testify. The only thing Mr. McDonald will testify to— 
and as far as the Doctor is concerned— | 

MR. DOHERTY: I understood he was going to bring 
down Mr. McDonald. I would like to put him on to¬ 
morrow morning, and I had gathered that he wonld ; be 
here. If yon are resting— 

MR. COONEY: I invited yon to a meeting last night 
when Mr. McDonald was present and yon wonld not go. 
THE COURT: Has he been snbpoenaed? 

MR. COONEY: No. 

THE COURT: Yon had better make np yonr mind 
which one wants to use him and yon had better subpoena 
him. 

MR DOHERTY: If I make np my mind, I will have 
him here first thing in the morning. 

THE COURT: This thing puzzles me more than it 
should. I just don’t know the answer. I know yon 
two do. 

We will adjourn now until tomorrow morning. 
Members of the jury, the lawyers are fresh out of wit¬ 
nesses so that puts me out of business for the day. 

We will meet at the usual time, in this court room, at 
9:45 tomorrow morning. 

• MR. COONEY: Yonr Honor, I am not resting at this 
time. 

MR. DOHERTY: I didn’t understand it that 

80 way. What difference does it make? 

THE COURT: Yon understand it now. 
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83 Richard McDonald 

• • • • 

Direct Examination 

BY MB. COONEY: 

Q Will you please state your full name? A Richard 
McDonald. 

Q And where do you reside, Mr. McDonald? A At 
4723 North 17th Street, Arlington, Virginia. 

Q Where are you employed? A By McCloskey and 
Company. 

Q What is your official position with that Company? 
A Superintendent. 

Q Were you employed in that capacity by that com¬ 
pany on July 18,1947 ? A Yes. 

Q Where? A At St Ann’s Church, 4400 Wisconsin 
Avenue. 

84 Q Did there come a time when you had a con¬ 
versation with Mr. Clagett? A Oh, yes. I talked 

to Mr. Clagett, yes. 

Q Regarding hiring a crane and an operator? A Yes. 
Q When was that, first? A I can’t give you the 
exact date. 

Q You are certain it was prior to July 18, 1947? A 
Yes. That is right. 

Q Please tell us what that conversation was? A 
Well, Mr. Clagett had the construction of the steel there 
on that job. He had his crane there and these precast 
blocks to raise. I asked to hire his crane and that is 
what I did. 

Q What arrangements did you make with him about 
hiring his crane? A His price for the crane, an opera¬ 
tor and an oiler was $100 per day. 




y 


55 A 

* > 

Q He agreed to furnish those? A Yes. 

Q Was John Marsh the operator? A Bight. 

Q While this crane and the operator were on this job, 
did yon tell the operator what was to be done? A As 
far as the raising of the blocks, yes. 

85 Q Did yon plan his day’s work? A Yes, ; 

Q And was he operating the crane while oil this 
job nnder yonr supervision? A Say that again, j 

Q While this crane and the operator were oil this 
job, were they nnder yonr supervision and direction? 

MB. DOHEBTY: I object to the question as being 
leading. 

THECOUBT: I don’t think it is. 

Do yon understand what yon are being asked (address¬ 
ing the witness) ? 

(No response). 

BY MB. COONEY: 

Q While this operator and the crane were on this job 
were they both under vonr direction and supervision? A 
Insofar as my work was concerned, yes. 

THE COUBT: What do you mean by that? 

THE WITNESS: Well, as far as doing my 
yes—my part of the job. 

MB. COONEY: Your work was for Mr. McCloskey, 
wasn’t it? 

THE COUBT: Let him finish. So far as your jwork 
was concerned; what do you mean by that? 

THE WITNESS: Being superintendent, tb get 

86 my end of the work done. 

THE COUBT: What was your work? 

THE WITNESS: Baising this block, to get these 
blocks on the roof. 

THE COUBT: What part was under your supervision, 
if it was? 

THE WITNESS: Baising my blocks, to tie onto the 
box. 



! 
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BY MR COONEY: . 

Q Did yon have a chart or plan to show where these 
concrete slabs wonid be on the roof? A A drawing was 
famished by the precast block people. Each block was 
numbered. 

Q Yon told the operator where these blocks were sop-' 
posed to be placed? A Yes. 

Q Mr. McDonald, I understand that yonr work was 
always planned a day ahead of time? A All construc¬ 
tion work is. 

Q I am talking about your work? A Yes. 

Q Did yon give the crane operator instructions? A 
Usually the previous night. 

Q You gave that crane operator instructions what he 
was to do the next day? A Bight. 

87 Q Mr. McDonald, did you see this accident? A 
I did. 

* Q • You saw it? A I did. 

THE COURT: You say you did? 

THE WITNESS: I did. 

BY MR. COONEY: 

Q And tell the jury what you saw? 

THE COUBT: And where were you? 

THE WITNESS: Standing beside the crane when it 
picked up that particular block. 

THE COUBT: Where? 

THE WITNESS: On the ground. 

BY MB. COONEY: 

Q You were on the ground? A The block was bal¬ 
anced—well, the block was raised, of course, and hanging 
up about six feet over Mr. Poole’s head. The signal man 
gave the signal to come down and he dropped about six 
feet. 

Q He was in Mr. McCloskey’s employ? A He was. 

Q It dropped about six feet? A About six feet. 

Q After the accident when the operator and Mr. Poole 
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were there were you present, right after the accident? 
A Yes. 

Q Did you hear any conversation by Mr. Marsh, 
88 - the operator of the crane? A No, not at that 
time. 

MR. COONEY: I believe that will be alL 

. 

j . 

Cross Examination 




BY MB. DOHERTY: 

Q Mr. Marsh, did you personally make arrangement 
for the hiring of this crane? A I did it through the 
organization of Mr. McCloskey. 

Q Did you talk to Mr. Clagett himself? A I did. 

Q You made the arrangements yourself? A Bight. 

Q At the time you made these arrangements for the 
crane and oiler, did Mr. Clagett say to you, “Here’s a 
crane and operator and an oiler for which I .am going 
to charge you one hundred dollars a day, and they are 
going to be under your entire supervision and control? 

A No. . 

! 

Q There was nothing said like that at all? A No. v 

Q Had you seen this crane operator around there 
before? A Mr. Clagett had an agreement to put the 
structural steel on St. Ann’s. In the meantime we knew 
these blocks had to be placed up there, so I made] the 
arrangements. 

89 Q You made the arrangements? A Yes, to 
hire his crane. 

Q You couldn’t fire that operator? A No. 

Q Of the crane? A No. 

Q You had certain plans you worked by? A Cor¬ 
rect 

Q Did you tell the operator which particular block he 
was supposed to lift up to the roof? A I didn’t tell 
the operator anything. "When they were tied he knew 
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automatically the block had to go up. There was three 
thousand blocks there—so I didn’t tell him individually, 
no. - 

Q Did you actually have anything to do with the su¬ 
pervision over the operator there! A No. 

Q Over his supervision and control! A No. 

Q Did you talk to the operator of the crane after the 
accident occurred! A He was shook up so bad. Just 
one of these things. He did say the sun was in his eyes. 

Q Let it drop too quickly! A I don’t know what 
happened there. 

90 Q Normally the blocks come down rather slow¬ 
ly? A Yes. 

Q They fit into a certain place! A Yes. 

Q And come down so gradually you can stear them 
into a certain place! A Bight. 

Q This particular block came down, did you say ab¬ 
normally or very fast! A Fast. 

Q Did you tell this operator how to operate the crane 
in any way? A No, I don’t know anything about oper¬ 
ating a crane. 

Q The answer is no, you didn’t tell him anything at 
all? A No. 

Q You had an oiler there in addition to the operator 
who took care of the machine? A Bight. 

Q You had nothing to do with the crane at all? A No. 

Q The only thing you wanted it for, you had a cer¬ 
tain thing to do, while this man would do it; that 

91 is right? A Bight. 

MB. DOHEBTY: That is all. 

THE COUBT: Let me ask you: 

Q In answer to a question by Mr. Cooney whether or 
not you had heard a conversation between Mr. Marsh and 
Mr. Poole you said “No, not at that time”. Did you 
heaf any conversation between the two of them after 
that? A We took Mr. Poole off. The type of conver- 
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sation like “Get him to the hospital”. I 
Marsh say something about he was sorry. 

Q Did there come a time when you did hear 
say something about that accident! A Yes, sir. 

Q How long after the accident happened was it 
you did hear this conversation! A After Mr. 
came back. 

Q Where! A To the job. 

Q You did not hear any conversation before he left 
the job to go to the hospital! A The only thing I heard, 
the operator said he was sorry. 

Q Did he say anything about how the accident j hap¬ 
pened before Mr. Poole went to the clinic! A The 

92 sun was in his eyes. That is what he told me. 

Q Told you or Mr. Poole! A Told me. i 

Q Now, my question was: By sure you understand it 
before you answer it. They brought Mr. Poole off the 
roof, down to the ground! A Right. 

Q Did the two of them talk to each other at the time 
Mr. Poole got to the ground after the accident before he 
went to the clinic! A I can’t recall, sir. 

THE COURT: All right. 

MR. DOHERTY: Just one question. 

Q Did Mr. Poole ever have any trouble with his lrnees 
or anything prior to the accident? A No. 

Q He was a good workman? A Yes. He worked for 
me a long time. 

Q After the accident, have you heard him complain 
of limping? A Yes. 

Q Do you notice that he limps now? A Yes, he does. 

Q Do you know of any difficulty he has going up j lad¬ 
ders? A He has a natural normal limp. 

93 THE COURT: What was his answer? He j has 
a limp? 

THE WITNESS: Yes, sir. 

THE COURT: See if there is a jury room, Mr. Mul¬ 
len. 
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did hear Mr. 
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: Step into the corridor meanwhile (addressing the jury), 
until Mr. Mullen finds a room, if-he can find one. * * 
.You said Mr. Cooney you wanted to be heard further! 

MR. COONEY: Yes, Your Honor, I wish to renew 
my motion at this time for a directed verdict 

(Thereupon, there followed argument of counsel, which, 
at the direction of counsel for plaintiff, has not been trans¬ 
cribed; after which the following occurred): 

THE COURT: I am going to do something I have 
never done before: I am going to recess this case until 
tomorrow morning. I am going to read all the law there 
is. I am sorry I have to do this but I am rather dis¬ 
turbed about it 

Bring the jury back. 

(The jury returned to the court room and resumed 
their seats in the jury box:) 

THE COURT: There is a question of law about which 
I am too much in doubt to decide quickly. I therefore 
have recessed this case until tomorrow morning, and you 
will be excused until that time, the usual time, in this 
court room. 

• ♦ • • 

95 PROCEEDINGS 

THE COURT: Gentlemen, I have read a num¬ 
ber of cases and examined some of the encyclopedias and 
I have come to the definite conclusion that the Western 
Marine case controls this situation, and that the Haw 
case is not at all apposite because of the difference in 
the factual situation that is presented. 

In my view there is practically no difference between 
the Western Marine case and the instant case. 

You will remember Mr. Doherty pointed out in his 
argument that there was a difference in that there was 
no profit in the Western Marine case; that the equipment 
was given or loaned at cost. That is true, except that it 
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course and in the scope of the employment. Sometimes 
it is referred to as the master-and-servant rule, the prin- 
cipal-and-agent rule, as the case may be. Bnt that is a 
basic fundamental principle of law. 

97 Sometimes we have difficulty with the question in, 
say, a negligence case, with the question of whose 

servant the man was at the time the negligence occurred, 
the injury occurred. So it was in this case. 

The question in this case, basically, was: whether Mr. 
Marsh at the time he operated this crane when the stone 
fell and injured Mr. Poole, was the agent and servant of 
Mr. Clagett or of Mr. McCloskey. 

It is true that he was a regular employee of Mr. 
Clagett, who paid his wages and who had the right at any 
time, and during the course of that operation, to dis¬ 
charge Marsh. He could have simply substituted another 
operator for Marsh, had he desired to take Marsh off the 
job and put him on another one, or to discharge him. 
But actually the work that was being done by Marsh at 
the time was McCloskey’s work, and the operation of the 
crane was under the supervision and direction of Mr. 
McCloskey, through his representative, Mr. McDonald, 
the signalman, and so forth. The actual mechanical oper¬ 
ation was, of course, controlled by Marsh alone. He is 
the one and the only one who was actually operating the 
machine. 

While I was disturbed about the matter yesterday suf¬ 
ficiently to excuse you rather early in the day, I am now 
clear in my mind that at the time this accident happened 
Mr. Marsh, as a matter of law, was acting as the servant 
of the master, McCloskey, and not as the servant 

98 of the general employer, Mr. Clagett. Therefore, 
by direction of the Court, you will return a verdict 

for the defendant in this case. 

You will please rise and the Clerk will take your ver¬ 
dict. 





THE DEPUTY CLERK: Members of the jury, the 
verdict in this case is for the defendant by direction of 
the Court, and that is your verdict, so say you! each 
and all. j 
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STAT E M E NT OF THE CASE 

I 

On July 18, 1947, the appellant was employed by Mc- 
Closkey & Company as a carpenter and was working on 
the roof of St. Ann’s Church at 4400 Wisconsin Avenue, 
N. W., Washington, D. C. He was setting precast slabs 
which were made up and fitted to the steel structures. 
These slabs were brought to the roof by a crane and 
then lowered into place on a signal from the signal man 
on the roof of the church and assisted into place by Poole 
and a fellow employee. The appellant Poole injured his 
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knee when one of these slabs while being lowered by the 
crane operator struck Poole’s knee doing injury to the 
same. 

The appellant Poole was taken off the roof and brought 
to the Workmen’s Clinic; lost time from his employment 
and received medical treatment for the injury sustained. 

The appellee John H. Claggett, Jr., testified that he 
operated the John H. Claggett Company and had been 
in that business since 1922. Prior to this accident, he had 
had the steel contract for the erection of St. Ann’s Church 
and cranes which were owned by him were used at that 
time. After his particular work was finished, McCloskey 
& Company wanted a crane to put slabs on the roof and 
John H. Claggett Company rented the crane and the oper¬ 
ator to McCloskey & Company for One Hundred ($100.00) 
Dollars a day. This included the crane operator, Mr. 
John Marsh. Out of the One Hundred ($100.00) Dollars 
a day, John H. Claggett was to pay the operator and 
the oiler and they stayed on his payroll. 

John H. Claggett, Jr., testified that he had an agree¬ 
ment and an understanding that the crane would be under 
the supervision and direction of McDonald, the superin- 
tendant for McCloskey, and that McCloskey would be 
responsible for it. (J. App. 42A) Mr. Claggett testified 
on direct examination (J. App. 43A) that while this 
crane of his was over at McCloskey’s he never went over 
to supervise the crane in any way. He further testified 
that he did not tell the operator or the oiler what to do; 
that the only time that he went over there was to get 
his pay for the rental of the crane. 

Mr. Claggett testified on direct examination (J. App. 
41 A) that he had a contract with Mr. McCloskey to do 
some steel structure work on St. Ann’s Church on Wis¬ 
consin Avenue, but that this work was completed around 
the middle of June, 1947. After that work was com- 



pleted, he entered into an oral agreement with MeCloskjey, 
or his foreman, for the rental of the crane. 

Mr. John William Marsh testified on direct examination 
that he had been employed by the John H. Claggett Com¬ 
pany since July 18, 1947, as a crane operator. He staied 
that prior to that time he had operated a crane about 12 
or 14 years. He testified that Mr. Claggett told him to 
go over with the crane to see Mr. McCloskey and that when 
he went to see Mr. McCloskey about the work to be dope, 
he met Mr. McDonald who was either the superintendent 
or the foreman for Mr. McCloskey. Mr. Marsh stated that 
he had a conversation with Mr. McDonald and that Iflr. 
McDonald told him where to put the crane and what to do. 
(J. App. 46A) Mr. Marsh stated that Mr. McDonald, 
Mr. McCloskey’s foreman, told him that he wanted him 
to put some roofing on, and that he wanted the slabs 
lifted up to the roof and he told him where the slabs were 
(J. App. 47A). Mr. Marsh further testified that the sighal 
man, who was in the employ of Mr. McCloskey, would 
give him the signal before he started to lower the slab. 
He testified that he was on ground and the signal nian 
was on the roof. He stated that at the time of this acci¬ 
dent on July 18, 1947, to the best of his recollection, he 
remembered that he picked the slab up, swung it around 
and the signal man stopped hitn. The signal man tljen 
gave him the signal to come down. He stated that he hCld 
up about three (3) seconds and was looking directly at 
the sun and that the sun temporarily blinded him for ab(j>ut 
two (2) seconds. He then lowered the slab and later fopnd 
out that this man Poole was injured. He further testi¬ 
fied that as far as he knew his brakes were working all 
right on the crane and that nothing was done to the brakes 
after the accident by him or anyone else (J. App. 49). 
Mr. Marsh testified (J. App. 50A) that all times he took 
orders from Mr. McDonald and not from Mr. Claggett. 
Mr. McDonald was the foreman for Mr. McCloskey. j 



4 


Richard McDonald was called as a witness for the ap¬ 
pellee stated that he was superintendent for McCloskey & 
Company at the job at St. Ann’s Church at 4400 Wis- 1 
consin Avenue, N. W., Washington, D. C., on July 18, 

1947. He stated that on behalf of McCloskey & Company 
he hired Mr. Claggett’s crane and operator for One Hun¬ 
dred ($100.00) Dollars a day. Mr. McDonald testified 
that he told the crane operator what was to be done and 
he planned his day’s work and that while he was operat¬ 
ing the crane on the job it was under his supervision (J. 

App. 55A). Mr. McDonald further testified that he had 
a drawing of where these blocks were to be placed and 
that he told the operator of the crane where they were to 
go and that the work was planned by him a day ahead of 
time. He always gave the crane operator his instructions « 
the night before (J. App. 56A). 

The Court at the close of all the testimony in the case 
directed the jury to return a verdict for the defendant. I 

SUMMARY OP ARGUMENT 

, « 

_ i 

The appellant under “statement of points” raises the 
question that the Trial Court was in error in refusing , 
to permit the issues involved in this case to be disposed 
of bv a jury and in directing a verdict for the defendant. ) 
The appellant then, in his summary of argument and in 
his argument, cites several cases in which he attempts 
to sustain his views. In the interest of uninformity and ' 
orderliness on this, appellee will undertake to discuss each 
of the cases cited by the appellant in his brief substan- | 

tially in sequence in which the cases are raised in his , 
argument beginning on page 6 of the brief for appellant. , « 

1. The facts of this case are not in line with the facts 
in the case of Haw v. Liberty Mutual Insurance Co., 86 
App. D. C. 86, 180 Fed. (2d) i8. The facts in the present 
case follow the facts almost exactly with the facts in the } 


ll 



5 


case of Western Marine <£ Salvage Go . v. Ball, 59 App. 
D. C. 208, 37 Fed. (2d) 1004, and the trial court so ^tated 
and directed a verdict properly in favor of the defendant. 

ARGUMENT 

I 

On July 18, 1947, the plaintiff or appellant, but yrtiich 
we shall refer to now as the plaintiff, was a carpenter 
in the employ of McCloskey & Company in the erection 
of St. Ann’s Church at 4400 Wisconsin Avenue, Ni W., 
Washington, D. C., and was engaged in laying precast 
blocks on the roof of the church. McCloskey & Company, 
in order to place these blocks on the roof of the church 
and to finish their job at St. Ann’s Church, rented a 
crane and an operator from the defendant, John H. Clag- 
gett, Jr., t/a John H. Claggett Company. There was no 
written contract, but an oral contract was made in which 
McCloskey & Company was to pay the defendant, John 
H. Claggett, Jr., t/a John H. Claggett Company, jOne 
Hundred ($100.00) Dollars a day for the use of the c^ane 
and this One Hundred ($100.00) Dollars a day took care 
of the salary of the operator and the oiler. The crane 
was then moved to the operations of McCloskey & Com¬ 
pany. From that time on, with the exception of going to 
collect his pay, the defendant, John H. Claggett, Jr., t/a 
John H. Claggett Company, was not on the job; he had 
no foreman to supervise the job; nor did he have any oj;her 
men of his working on the job. The defendant knew 
nothing of the work which was being done; how it jwas 
being done or when it was being done. McCloskey & 
Company had their own foreman on the job, Mr. Richard 
McDonald, who supervised the laying and the placing of 
the blocks; supervised the men’s work; planned the min’s 
work the day before. McCloskey & Company also }iad 
their signal man on the job who gave the signals to |the 
crane operator when and where to lower the slabs. The 
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defendant had no interest in the outcome of the job; the 
defendant had no profit in the job; and the whole opera¬ 
tion was controlled exclusively by McCloskey & Company. 

The plaintiff states that the facts in this case are in 
line with the facts in the case of Haw v. Liberty Mutual 
Insurance Company, 86 App. D. C. 86, 180 Fed. (2d) 18. 
The appellant has correctly stated the facts on page 7 
of the argument. However, the additional facts which are 
most important in this case are that in the Ham v. Liberty 
Mutual Insurance Company case the Haw Company, which 
stands in the same shoes as the defendant John H. Clag- 
gett Company, had their own supervisor on the job and 
they had almost exclusive control of the operation of the 
bulldozer and they had a very definite business interest 
involved. In the present case, the defendant John H. 
Claggett, Jr., t/a John H. Claggett Company had no 
supervisor on the job; the supervisor, or foreman, con¬ 
trolling the work was the foreman of McCloskey & Com¬ 
pany, Mr. Richard McDonald; there was no profit or busi¬ 
ness interest of any kind by the defendant in the outcome 
of McCloskey’s work. He was to be paid a straight fee 
of One Hundred ($100.00) Dollars a day, regardless of 
how much work was to be done, when it was to be done 
or in what manner it was to be done. 

The plaintiff then tries to distinguish between the Haw 
case and the Western Marine & Salvage Compamy case, 
the case upon which the appellee is relying. The appellant 
correctly states the facts on page 7 of his argument and you 
will note that in the Western case, Western rented the 
crane and operator, paid the operator his wages and 
had the right to fire him, which are exactly the same 
facts which are in the present case. However, the 
Haw case is distinguishable on many grounds from 
the Western case and from the present case. First, 
neither Claggett nor Western had any real contact 
over the crane operator’s work, but in the present case, 
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MeCloskey’s foreman, McDonald, was the sole supejrvisor 
of the job including the operation of the crane. 

Secondly, the crane and the operator were rented^ at sq 
much per day, namely, One Hundred ($100.00) Dollars, 
with no profit to be taken out of the job and the work 
for which the crane was being used was that of McCioskey 
& Company. 

Third, in the Western case the contract itself recited 
that the breaking and loading of the metal were to| be at 
the cost and expense of the vendee and that the obligations 
of Western would be complied with upon delivery of the 
scrap to be placed in the shipyard where the crane was 
to be used and as the Court said finally, to sp^ak in 
technical terms, the whole framework of the contract and 
the setting indicated that Western was not an independent 
contractor as to the use of the crane and the operator. 
Whereas in the Haw case the relationship of independent 
contract is explicit in the situation. The Court further 
went on to say it would have been unreasonable to hold 
Western responsible for the negligence of an employee 
whose work it had no interest in and did not supervise. 
As in the present case, it would be unreasonable to hold 
the defendant, John H. Claggett, Jr., t/a John H. Claggett 
Company, responsible for the negligence of an employee 
whose work it had no business interest in and 4id not 
supervise in any way, shape or manner. 

The plaintiff cites numerous cases, none of which have 
any parallel with the facts either in this case or|in the 
Western case. The first case which he cites is th^ Balti¬ 
more Transit Co. v. Stale, 184 Md. 250, 40 Atlantic (2nd) 
678. The plaintiff has correctly stated the facts on page 
10 of his argument in his brief. However, the Court says 
that the Court of Appeals in Maryland in this case, 40 
Atlantic (2d), page 685, stated as follows: “If a master 
parts with the power of control and direction over a ser- 
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vant, and the latter becomes engaged in another’s work 
beyond the scope of the servant’s general employment, it 
may be barely said that, as a general rule, the master 
would be relieved from liability for his employee’s negli¬ 
gence while on that special assignment. Whether or not 
the circumstances of a given case are legally sufficient to 
overcome the presumption against the master or owner is 
ordinarily a question for the jury. But where the rebut¬ 
ting testimony is uncontradicted, it becomes one for the 
Court to determine as a matter of law.” 

Mr. John Marsh, testifying on direct examination, stated 
that he went over to McCloskey & Company. The foreman 
for McCloskey & Company, Mr. Richard McDonald, told 
him where to put the crane and what to do. He told him 
where the slabs were and what he wanted him to do with 
them. He further testified that the signal man was there 
in Mr. McCloskey’s employ and controlled his operations. 

Mr. Richard McDonald, foreman for McCloskey & Com¬ 
pany, testified that while the crane and the operator were 
on the job he told the operator what was to be done. He 
further stated that he planned his day’s work. He further 
testified that while the crane and the operator were on 
the job they were under his supervision and direction 
as far as his work was concerned and his work was Mr. 
McCloskey’s work. The only testimony that Mr. McDonald 
gave on cross examination which the appellant is relying 
upon is the testimony that Mr. McDonald had nothing to 
do with the actual mechanical operation of the crane, nor 
did he have anything to do with the actual placing of 
each individual block. However, he testified that he 
planned and supervised the entire work. 

In the case of the Standard Oil Company v. Anderson 
case, 212 U. S. 215, in which the appellant is relying upon, 
the appellant has correctly stated the main facts in his 
argument in his brief on page 14. For discussion purposes, 


however, the Standard Oil Company will stancj. in the 
shoes of the defendant in the present ease; Torrance will 
stand in the shoes of McCloskey & Company; and Ander¬ 
son who was the plaintiff will stand in the same shoes 
as the plaintiff in the present case. In the Standard Oil 
Company case, the oil, dock, ship and winch were owned 
by the Oil Company. Here, in the present case, everything 
was under the ownership and control of McClbskey & 
Company except the crane and operator, which belonged 
to the defendant John H. Claggett Company, j In the 
Standard Oil Corrvpcmy case the work being done was the 
work of Standard Oil Company. Here the work being 
done was the work of McCloskey & Company and] not the 
work of the defendant, John H. Claggett Company. When 
the crane and the operator were turned over to McCloskey 
& Company, or McCloskey’s foreman, they were converted 
into his hirer’s agency for the time being for doing the 
particular work for which they were assigned subject to 
his direction and control. The Court stated thht these 
facts seemed to meet every condition expressed in the 
general rules stated in 55 LPA-1263, 1264 as follojws: “In 
determining who is liable for the negligence of a servant 
in the general employment of one person, but whp at the 
time of the injury complained of was assisting another, 
the proper test seems to be whose work was being per¬ 
formed and who had the power to control and direct the 
servants in the performance of that work”. In t]he pres¬ 
ent case there is no question as to the facts ajnd they 
are very clear that no one had the power to dijrect the 
crane operator or to control his work except Mr. Mc¬ 
Donald, McCloskey’s foreman. As Mr. McDonald testi¬ 
fied, he planned the work the night before; he told the 
crane operator where to put the crane and what to do. 

The appellant cites the case of Anderson v. Abramson, 
234 Iowa 792, 13 N. W. (2d) 315. The facts stated by 
the appellant in his brief on pages 12 and 13 are sub- 
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stantially correct. As you will note, these facts are not 
at all similar to the facts in the present case and the 
Court says in this case on page 794: “The master cannot 
avoid liability for the negligent act of a servant by merely 
showing that at the time of the injury he had loaned the 
servant to another, but he must also show that when he 
loaned him he surrendered to the borrower the right to 
control and direct him. If he can show that he has loaned 
his servant to another and surrendered to the borrower 
all direction and control over him, then the borrower be¬ 
comes the master who is alone liable for the acts of the 
servant, but the burden is upon the general owner not 
only to establish that he loaned the servant, but that he 
surrendered control and direction over the servant to the 
borrower”. In the Anderson v. Abramson case, the de¬ 
fendant did not testify in his behalf. In the Anderson 
case, the Court said on page 318: “The decision of the 
Trial Court can only be sustained by finding that the 
foregoing evidence establishes as a matter of law that 
Boatwright (the plaintiff) was at the time of the accident 
a servant of W.P.A. The trial court in its ruling, and 
appellee’s counsel in their brief, do not call our attention 
to the testimony or evidence supporting such a conclusion.” 
In the Anderson case, there was no testimony or evidence 
to show that the control of the work was under the super¬ 
vision of the W.P.A. In the Anderson case, the foreman 
for W.P.A. denied the right to control the matter of oper¬ 
ation of the crane. 

The argument and discussion at the trial and in the 
appellant’s brief seem to properly come within the dis¬ 
cussion of two main cases. The appellant relies, and still 
does, wholly upon the Haw v. Liberty Mutual Insurance Co., 
86 App. D. C. 86, 180 Fed. (2d) 18, and he has tried to 
apply the facts of the present case to the Haw v. Liberty 
Mutual Insurance Co. case. 



11 


The appellee relies upon the Western Marine <& Salvage 
Company v. Ball, 59 App. D. C. 208, 37 Fed. (2d) 1004. 
In that case the Court states the prevailing law on the 
question of master and servant and it is the law as it 
stands today. j 

The appellant states substantially the correct facts on 
page 9 in his argument in his brief on the Western Marine 
& Salvage Co. case. Following the facts in that case for 
Western we shall substitute the defendant, John H. Clag- 
gett, Jr., t/a John H. Claggett Company. We can sub¬ 
stitute McCloskey & Company for Simon and also Ball, 
being the plaintiff in the Western Marine & Salvage Co. 
case, would be comparable to the plaintiff in this case. In 
the Western Marine & Salvage Co. case it was held that 
the operator of the crane was Simon’s employee, ir Mc¬ 
Closkey’s employee, even though Western, which would 
be the same as John H. Claggett Co., paid his wages 
and had the right to fire him, which are exactly the 
same facts as in the present case. Western was hejld not 
liable. The Court in the Western Marine & Salvage Co. 
case on page 22 states that Western had no control over 
the crane operator’s work as Simon’s men were tlfe sole 
supervisors of the job. In the present case, Claggett 
had no real control over the crane operator’s work as 
McCloskey’s men, or man McDonald, were the sole super¬ 
visors of the job. 

In the Western Marine case the facts are even| more 
favorable to the appellant than they are in the present 
case. The contract in the Western Marine case sho^s the 
intention by Western Marine of some measure of control 
in that it provides that it may be used by Simon at! times 
except when Western Marine wanted to use it ori their 
own business. Therefore, it seems that there was actually 
more control or certainly as much in the Western Marine 
case by Western Marine as there was in this case bv Mr. 
Claggett. 
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The appellant has pointed out in his argument that 
there was a difference in that there was no profit in the 
Western Marine case; that the equipment was given or 
loaned at cost. That is true except that it seems to me 
that since it was part and parcel of the same contract 
and, therefore, incident to the sale itself, one would cer¬ 
tainly infer that the making available of the equipment 
was part of an inducement leading to the agreement by 
Simon to purchase the material. There was no profit to 
be nfade by Claggett in the present case as far as the 
work which was being done by McCloskey. Claggett had 
absolutely no interest in the work; shared in no profit 
of the work; and the payment of One Hundred ($100.00) 
Dollars a day was not dependent upon how much work 
McCloskey & Company’s men did, or when they finished 
the work, or how much McCloskey’s contract price was 
for finishing the work at St. Ann’s Church. 

The question in this case basically was whether Mr. 
Marsh, at the time the operator of this crane, when the 
stone fell and injured the plaintiff, was the agent and 
servant of Mr. Claggett of Mr. McCloskey. The law is 
well known that one who has the status of a general ser¬ 
vant, or employee, may be lent or hired by his master 
to another for some special service so as to become as to 
that service the servant of such third person. The test 
being whether in the particular service which he is en¬ 
gaged to perform he continues to be under the direction 
and control of the master or becomes subject to that of 
the person to whom he has been lent or hired. In deal¬ 
ing with this issue a factor frequently treated as deci¬ 
sive is the locus of the power to control and direct the 
men in the performance of their work. Power is said 
to carry liability with it. The evidence is undisputed. 
In the present case no one had the power to control and 
direct the men in the performance of their work except 
McCloskey’s foreman, McDonald, as evidence has shown. 
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The other main decisive point is, whose work is the em¬ 
ployee doing, whose work is he furthering. In the case 
at bar the crane operator was not doing any work for 
the defendant, John H. Claggett Company, but was 
working for McCloskey & Company, furthering the work 
McCloskey & Company were doing in the completion of 
St. Ann’s Church. 

The trial court spent a great deal of time and heard 
lengthy arguments on this case. The cases cited by the 
appellant were strongly argued by the appellant ^nd at 
the conclusion the trial court stated that it hajl read 
a number of cases and examined encyclopedias and came 
to the definite conclusion that the Western Marine & 
Salvage Co. case controlled this situation and tliat the 
Haw case is not at all apposite because of the differences 
in the factual situation that is presented. The trial court 
stated that in its view there were practically no difference 
between the Western Marine case and the instant case 
and that it was clear in its mind that at the time this 
accident happened, Mr. Marsh, as a matter of lajv, was 
acing as a servant of the master McCloskey and not as 
the servant of the general employer Mr. Claggett. There¬ 
fore, by direction of the court a verdict was returned for 
the defendant. j 

CONCLUSION 

For the reasons heretofore stated the judgment;of the 
trial court should be affirmed. 

Respectfully submitted, 

John F. Cooney, 

1025 Vermont Ave., N[. W. 
Washington, D. C. 

Attorney for Appellee 
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PETITION FOR REHEARING 

The appellee, by his attorney of record, petitions the 
Court to grant a rehearing in the above-entitled cause, 
and upon a rehearing and further consideration hereof 
that the judgment entered herein on May 1, 1952, ljje re¬ 
versed and entered in favor of petitioner, and for grounds 
of this petition states as follows: 

1. The decision of the Court reversed a verdict for 
the petitioner directed by the Trial Court, on the ground 
that the facts in this case were essentially parallel to 
those in the case of Haw v. Liberty Mutual Insurance 
Co., 86 U.S. App. D.C. 86, 180 Fed. 18, and that they 
were distinguishable from the facts in the case of West¬ 
ern Marine and Salvage Co. v. Ball, 59 App. D.Cj 208, 


l 
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37 Fed. 2d 1004. The opinion sets forth some circum¬ 
stances in the Haw case which are claimed to essentially 
parallel those in this case, and states that “The one 
factor which differentiates this case from Haw is that 
Haw maintained a supervisor on the Mace building job”, 
and the Court concluded that this difference was without 
significance, because control was exercised in both cases 
by the injured worker’s employer. 

The decision should be set aside (a) because it has 
overlooked or left open consideration of essential other 
facte in the three cases involved which is essential to a 
just determination of the appeal, and which was brought 
to the Court’s attention, and (b) the decision is based on 
incorrect legal principles because of a misapprehension 
of lire facts involved, and a misapplication of the appli¬ 
cable law to those facts, as will be hereinafter demon¬ 
strated. 

2 } For purposes of comparison, the essential elements 
in the Western case, this case and the Haw case are as 
follows: 


Western Case 

1. Western rented a crane and operator to Simon. 

2. Simon was in full charge of the work and gave 
instructions and the work was that of Simon’s. 

3. There was no supervisory control by Western. 

4. Simon had no right to hire or discharge. 

5. Western paid the employee’s wages. 

6. Western had no substantial business interest in the 
work, and had no control. 

7. Western was not an independent contractor. 
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This Case 

1. Claggett rented a crane and operator to 

2. McCloskey was in fnll charge of the work and gave 
instructions, and McCloskey had a substantial business 
interest in the work. 

3. There was no supervisory control by Claggett. 

4. McCloskey had no right to hire or discharge, j 

5. Claggett paid the employee’s wages. 

6. Claggett had no substantial business interest in the 
work, and had no control. 

7. Claggett was not an independent contractor, j 

I 

It thus is very clear that the essential facts in the 
Western case and this case are identical, which is made 
apparent by substituting the name of Claggett for West¬ 
ern and McCloskey for Simon in the Western case, and 
vice versa. 

Haw Case 

i 

1. Haw agreed to supply Mace Properties equipment, 
including bulldozers and operators to do excavation work 
on a building project. 

2. Haw provided a supervisor to supervise his equip¬ 
ment and employees. 

3. Mace exercised a measure of supervisory control. 

4. Haw paid the employee’s wages. 

5. Haw had the right to hire or discharge. 

6. Haw had a substantial business interest in the 
work, and had control of the excavation work (subject 
to a measure of supervisory control by Mace). 
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7. Haw was an independent contractor. 

It thus is very clear that the essential facts in the 
Haw case and this case are different in several particu¬ 
lars, as follows: 

A. Claggett rented only one crane and operator, to do 
what McCloskey directed, whereas Haw contracted to 
furnish equipment and employees to do an excavation job. 

B. Haw provided a supervisor, which Claggett did not. 

C. Haw had a substantial business interest in the 
work, and Claggett did not. 

D. Haw was an independent contractor and Claggett 
was not. 


Argument on the Law 

The question of who pays wages and who has the right 
to hire and discharge, while important elements in de¬ 
termining primarily the relationship of master and ser¬ 
vant, does not weigh heavily in cases involving the hire 
of mechanical equipment with operator. In the Western 
case, Western did both, but was held not liable, and in 
the Haw case, Haw did both and was held liable. Some 
decisions in similar cases hold that the rental paid, in¬ 
cluding the operator, is equivalent to payment of the 
operator’s wages. It is also true that a lessee who is 
dissatisfied with a leased employee, could insist on 
another. It may be assumed, therefore, that the ques¬ 
tion of the right to hire and discharge is not of impor¬ 
tance in this case. 

In the case of Standard Oil Company v. Anderson, 212 
U.S. 215, 53 L. Ed. 480, the essential elements considered 
to determine the relationship of master and servant were 
who had control of the work, and whose work was in- 
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volved, and these standards were applied by Mr. Justice 
Van Orsdel in the Western opinion. . y. 

Those same standards should be • y Sftp Iico 'in this case, 
which should result in a decision in favor of the peti¬ 
tioner. 

* ! 

Attention is invited to a late annotation on the liability 

for acts of an operator furnished with a leased machine, 
in 17 ALR 2d 1388. Subdivision III of this annoftation, 
at page 1442, discusses cases involving hoisting appara¬ 
tus, power driven shovel, drag-line machine, bulldozer 
and steam roller. The opinion of this Court in the Haw 
case, noted the conflict of authorities on this question, 
and the above cited annotation indicates that the Conflict 
has continued in the more recent decisions. The cases 
cited and quoted from are so numerous that it wohld be 
inappropriate to set them forth herein, but it may fairly 
be stated that there appears to be approximately an! equal 
division of those which hold the lessor of the equipment 
liable, and those which hold the lessee liable. This appar¬ 
ent conflict, in a number of cases, is occasioned byj some 
different fact therein contained, but no matter which way 
the decision went, the question of who had control of the 
work and who had a substantial business interest in the 
work was the controlling element. 

In this case, Claggett did not control the worl$, and 
he did not have a substantial business interest in the 
work. 

I 

One very important element in the case, which has not 
been touched upon in the opinion, is the question 6f the 
status as an independent contractor. The opinion in the 
Haw case states that the contract in the Western case 
indicated that “Western was not an independent contrac¬ 
tor as to the use of the crane and operator, whereas here 
(the Haw case) the relationship of independent contractor 
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is implicit in the situation. It would have been unreason¬ 
able to hold Western responsible for the negligence of an 
employee whose work it had no business interest in and 
did not supervise”. While Claggett’s status in this behalf 
was not definitely pronounced in the Court’s opinion, his 
position is so strikingly analagous to that of Western, that 
it could not be said that Western was not an independent 
contractor, while Claggett was such. 

Attention is invited to the decision in Vcm Deusen v. 
Ruhtz-Pike Engineering and Constrvetion Corp., 238 App. 
Div. 178 188 N.E. 100, where a general contractor hired a 
gasoline shovel with operator at a fixed daily rate, in 
which the Court said “This is not a case where the de¬ 
fendant, the owner of a gasoline shovel, entered into a 
contract to do work for the general contractor as an in¬ 
dependent contractor, but instead the general contractor 
hired the shovel and the servant to do the work for it 
and the operator became for the time being the servant of 
the general contractor which was liable for his negligence. 
... As far as the work that the operator of the shovel 
was doing at the time of the accident, he was the servant 
of the general contractor. . . .” 

It*is urged that the opinion in this case has failed to 
carefully analyze the Western and Haw cases, and that 
upon doing so it will be found that the facts in this case 
are identical to those in the Western case, and unlike 
those in the Haw case. Also, the opinion has failed to 
lay weight on the questions of control, substantial interest 
in the work and the question of the status as an inde¬ 
pendent contractor. 

In, conclusion, attention is invited to the fact that this 
is a very close question, which can only be decided after 
thorough analysis and consideration of the three cases 
in question, and this point has been demonstrated by the 
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fact that the Trial Judge and Judge Miller found this 
case to be governed by the Western case, whereas Judges 
Bazelon and Washington have decided that the Haw case 
controls. 

Respectfully submitted, 

i 

John F. Cooney 
Attorney for Petitioner 
1025 Vermont AvenueJ N.W. 
STerling 5884 
Washington 5, D. C. j 

t 

I hereby certify that this petition for rehearing is pre¬ 
sented in good faith, and not for purposes of delay. 
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John F. Cooney 

I hereby certify that the above Petition for Rehearing 
was mailed, postage prepaid, to Cornelius H. Dojherty, 
Esq., Attorney for Respondent, 10J0 Vermont Avenue, 
N. W., Washington 5, D. C., this /) day of May, 1952. 
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